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Brief Background

In 2005, David Bjerk wrote in the Journal of Law and Economics, “The use of mandatory minimum sentencing laws has become quite widespread throughout the United States. By 1994, at least one version of a mandatory minimum sentencing law was on the books in all 50 states, in the District of Columbia, and with the federal government. The motivation for these laws has primarily been to provide a simple and politically viable means of increasing the expected sentence for individuals who commit certain crimes through limiting the sentencing discretion available to actors within the judicial system.”
 

In Sentencing and Sanctions in Western Countries, Kevin R. Reitz, Professor of Law at University of Colorado, says, “U.S. legislatures have regarded mandatory penalties as a desirable means to produce zones of ‘hyper-determinacy’ within every available structural environment. From a legislator’s point of view, there is no more forceful way to express a policy judgment about what the sanction should be for a designated fact pattern. The motivating rationale is that every scenario of that type should result in an identical sentence, with perfect uniformity across offenders and zero discretion exercised by government officials (such as judges and parole boards) at the case level.”
 Reitz explains that legislators who favor this approach “tend naturally to have unsympathetic offenders in mind—those criminals the public most fears and wants taken off the streets.”

Since the inception of mandatory sentencing statutes, the appellate courts have upheld their constitutionality when statutes are attacked on such grounds as the violation of the separation of powers. However, in 2000, in Apprendi v. New Jersey, the United States Supreme Court found the New Jersey mandatory sentencing scheme violated the Sixth Amendment’s guarantee of trial by jury because the sentencing judge found facts prior to sentencing that were not determined by a jury.
  

In 2004, in Blakely v. Washington, the Supreme Court struck down the state of Washington’s mandatory sentencing scheme also on trial-by-jury grounds provided by the Sixth Amendment.
  On January 12, 2005, in United States v. Booker, the Supreme Court applied the rationale of Apprendi and Blakely to the mandatory federal guidelines and found that, as written, they violated the Sixth Amendment.
  
The Apprendi, Blakely, and Booker cases were based on the deprivation of the right to trial by jury, and do not render mandatory sentencing unconstitutional by itself. Therefore, all fifty states and the District of Columbia still have mandatory sentencing statutes, which are unaffected by Apprendi, Blakely, and Booker. 
In the wake of Booker and despite calls for re-evaluation of federal sentencing policies (See the National Council on Crime and Delinquency, Criminal Justice Sentencing Policy Statement, November 2005), conservative groups and the current Administration are rallying to reinstate mandatory sentencing statutes at the federal level. In fact, in a June 21, 2005 speech at the First National Conference of the National Center for Victims of Crime, Attorney General Alberto Gonzales, in criticizing the Booker decision, said, “Our U.S. Attorneys consistently report that a critical law enforcement tool has been taken from them. Under the sentencing guidelines, defendants were only eligible to receive reductions in sentences in exchange for cooperation when the government petitioned the court. Under the advisory guidelines system, judges are free to reduce sentences when they believe the defendant has sufficiently cooperated. And since defendants no longer face penalties that are serious and certain, key witnesses are increasingly less inclined to cooperate with prosecutors. We risk a return to the pre-guidelines era, when defendants were encouraged to ‘play the odds’ in our criminal justice system, betting that the luck of the draw—the judge randomly assigned to their case—might result in a lighter sentence.”
 Attorney General Gonzales made these remarks to this topic’s most vulnerable audience—crime victims and their families—in an attempt to rally support for a return to federal mandatory sentencing statutes. No doubt, if the present Administration succeeds in generating interest at the federal level, members of this audience will also lobby their state legislatures for more state mandatory minimum sentencing statutes (MMSS). As Reitz and others have pointed out, many state legislators take very favorably to any action that shows their constituency that they are tough on crime.

Current Debate
Much has been written on MMSS. Any Internet search yields hundreds of books and articles on the subject from The New York Times to The Onion. Organizations have formed to support both sides of  MMSS debate (e.g., Campaign for an Effective Crime Policy, Families Against Mandatory Minimums, Interfaith Drug Policy Initiative). 

In addition, many policy think tanks have taken public positions or sponsored research on MMSS (See Alan Reynolds, senior fellow with the Cato Institute “Let Judges Use Judgment” Washington Times, January 23, 2005; John J. DiIulio, Jr, Senior Fellow, The Brookings Institution, “The Numbers Don’t Lie: It’s the Hard Core Doing Hard Time, The Washington Post, March 17, 1996; Rand Drug Policy Research Center, Jonathan P. Caulkins et. al. Mandatory Minimum Drug Sentences: Throwing Away the Key or the Taxpayers’ Money? Rand, 1997). 

The debate continues among governmental bodies. As recently as March 2006, the Organization of American States’ Inter-American Commission on Human Rights held hearings on mandatory minimum sentencing in the United States. Following is an excerpt from its Justice Roundtable testimony:

Mandatory minimum sentences were enacted in the United States as early as 1790 for capital crimes. Having gained political popularity as part of the trend toward harsher criminal sanctions in recent decades, mandatory minimum sentences are now routinely enacted in federal and state law. Despite the political support for mandatory sentences, observers from the judiciary to human and civil rights organizations have consistently expressed concern about the economic, social and racial implications of mandatory minimum sentences. In 1993, former United States Supreme Court Chief Justice William H. Rehnquist noted that mandatory sentences are "perhaps a good example of the law of unintended consequences."
 In a powerful speech before the American Bar Association in August 2003, United States Supreme Court Justice Anthony M. Kennedy questioned the fairness and effectiveness of many criminal justice policies, including mandatory minimum sentences. Justice Kennedy stated: 

“I can accept neither the necessity nor the wisdom of federal mandatory minimum sentences. . . . In too many cases, mandatory minimum sentences are unwise and unjust. Under the federal mandatory minimum statutes a sentence can be mitigated by a prosecutorial decision not to charge certain counts. There is debate about this, but in my view a transfer of sentencing discretion from a judge to an Assistant U. S. Attorney, often not much older than the defendant, is misguided. Often these attorneys try in good faith to be fair in the exercise of discretion. The policy, nonetheless, gives the decision to an assistant prosecutor not trained in the exercise of discretion and takes discretion from the trial judge. The trial judge is the one actor in the system most experienced with exercising discretion in a transparent, open, and reasoned way. Most of the sentencing discretion should be with the judge, not the prosecutors.”

Justice Kennedy’s statement outlines one of the more contentious areas of this debate—the transfer of discretion from the sentencing judges to prosecutors. 

Looking at the arguments, University of Minnesota law professor Michael Tonry begins the chapter “Mandatory Penalties” in his 1996 book Sentencing Matters, saying, “The greatest gap between knowledge and policy in American sentencing concerns mandatory penalties.”
 Tonry gives a balanced account of what on the surface looks like inconsistency between “practitioners’ and researchers’ conclusions that mandatory penalties are undesirable because they achieve few of their ostensible purposes, and politicians’ continued calls for more.” After showing that these positions are not necessarily at odds, he concludes by recommending that mandatory penalties be replaced by presumptive penalties.

Citing Minnesota as an example, Tonry writes, “Judges are given authority to disregard mandatory penalties and impose some other sentence if reasons are given. Converting all mandatory penalties to presumptive penalties would sacrifice few of the values sought to be achieved by such laws but would avoid many of the undesirable side effects.”
 In other words, the state legislatures would still make policy decisions based on their constituents’ and their own convictions and research concerning what constitutes the correct penalty for a given crime; at the same time, sentencing would remain with the judges, who would have discretion to consider mitigating circumstances. Tonry suggests that few people would disagree that state legislatures should make policy decisions such as “people who commit robberies with firearms deserve at least a three-year minimum prison term.” This is certainly within a state legislature’s role. He adds, “The law’s presumptive character, however, would let judges take account of mitigating circumstances (the defendant was an underage, bullied, unarmed participant who remained in the car) without resort to subterfuge.”

The Judiciary 

In his 1996 book, The Tough-on-Crime Myth, Peter T. Elikann, discusses the judiciary,                                                                          

There is a growing movement of people and professionals against mandatory minimum sentences and against the use of extreme draconian sentences as a way to fight crime.

Those in the know, particularly judges, are against them. A 1993 Gallup poll of all judges revealed that 75 percent of all state judges wanted mandatory sentences thrown out, while a whopping 90 percent of all federal judges wanted them ended. The Judicial Conference of the United States and all twelve circuit courts of appeals of their judicial conferences have adopted resolutions against them. The U.S. Sentencing Commission has urged their repeal, as did the Federal Courts Study Committee, which found that mandatory minimum sentences “create penalties so distorted as to hamper federal criminal adjudication.”
 

In a first-person account, the late Pennsylvania Judge Lois G. Forer, in her book A Rage to Punish actually cites reticence among judges as one of the reasons MMSS laws are passed. “When judges in my court sought to discuss the practicalities of a proposed sentencing guideline law, they were told that if this law was not passed, a mandatory sentencing law would be enacted. So the judges remained silent. The legislature then enacted both a sentencing guideline statute and mandatory sentencing laws.”
                                                       
One reason Judge Forer objected to MMSS was they do not allow judges to consider the individual circumstances of a convicted person: “Mandatory sentencing laws and guideline sentencing laws preclude judicial consideration of factors that most people consider highly relevant. The federal sentencing guidelines specifically exclude from consideration race, gender, age, education, vocational skills, and mental and emotional conditions, as well as physical conditions of the offender.”
 After sixteen years on the bench, Judge Forer resigned when the Pennsylvania Supreme Court ordered her to impose a five-year mandatory minimum sentence on a convicted person for whom she believed a short prison sentence and long period of probation was more appropriate to his circumstances and chances for rehabilitation.
 

As recently as August 2006, at the annual conference of the National Association of Sentencing Commissions in Philadelphia, Pennsylvania, Judge Roger K. Warren, Project Director of the National Center for State Courts’ National Sentencing Reform Project reported the results of a January 2006 survey of state chief justices and court administrators. Two of the nine questions on the survey are relevant to this discussion: 

Question 4. “What are currently the most frequently heard complaints from the felony judges in your state about current sentencing policies, practices, or programs?” 

There were three: “lack of sentencing alternatives or treatments, including a lack of funding for existing alternatives; lack of judicial discretion; and prevalence of mandatory sentences and the need for flexibility in guidelines.” Among the four “other common complaints” was “prosecutorial power is too great, and prosecutorial overcharging is too common.”

Question 8. “Are there any efforts underway in your state to repeal, sunset, or prevent adoption of mandatory minimum sentence provisions? If so, please describe the efforts and affected provisions.”

Responses from fifteen states reported some efforts to repeal, sunset, or prevent adoption of MMSS; of those fifteen, four reported that efforts were “minimal or unsuccessful.”  Responses from twenty-nine states revealed no effort to repeal, sunset, or prevent adoption of MMSS; six of those twenty-nine reported current efforts to create new MMSS. In addition, the NCSC sited individual state’s efforts. Among them, California is considering modifying the three-strikes law; Delaware has pending legislation to eliminate all MMSS; and North Carolina’s Sentencing Commission has been mandated to review all proposed criminal penalty bills for consistency with Structured Sentencing. It adds, the North Carolina “Sentencing Commission’s view is that mandatory minimums and Structured Sentencing guidelines are non-compatible.”
 

In its executive summary, the NCSC reported that “felony judges are particularly concerned about the lack of judicial discretion in sentencing (and the resulting increase in prosecutorial power and discretion) and the prevalence of mandatory sentence provisions. Significant efforts are reportedly under way in at least fifteen states to repeal, sunset, or prevent adoption of mandatory minimum sentence provisions.”

As noted above, the NCSC survey sought responses from state chief justices and court administrators. The remainder of this paper focuses on a study that surveyed sentencing judges, who work daily with MMSS.
Focus of this Study
The current study examines the experiences and attitudes of sentencing judges regarding MMSS in one state, the Commonwealth of Pennsylvania. Appellate courts in Pennsylvania have ruled that mandatory minimum sentencing statutes are still viable and not affected by Apprendi, Blakely, and Booker.
  This study focuses on questions of deterrence, just resolution, parity of punishment, and the role of the legislature and prosecutors in sentencing laws and practice.
Method 

Names and addresses of current sentencing judges in the Commonwealth of Pennsylvania were obtained in March 2006 from the Pennsylvania Commission on Sentencing. Three hundred twenty-six (326) surveys were sent to sentencing judges during the first week of April 2006. The survey instrument contained closed and open questions surveying sentencing judges on their experience with and attitudes toward mandatory minimum sentences.

Responses were due by May 10, 2006, and were anonymous. Two hundred eleven (211) surveys were returned. Ten (10) judges could not answer the questions for reasons such as not conducting criminal court, and four (4) surveys were returned undelivered for reasons such as retirement. One hundred ninety-seven (197) questionnaires were answered and returned (a 66% response rate).

Numerical responses to the six closed questions are depicted in charts below. The two open questions were “#9. From your experience on the bench, what are the advantages of MMSS? Feel free to describe a case or cases demonstrating advantages,” and “#10. Disadvantages? Feel free to describe a case or cases demonstrating disadvantages.” Representative samples from judges’ responses to those two questions follow the relevant charts.
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194 judges responded to this question, with 1 representing “No” and 10 representing “Yes.” 

163 or 83.9% of the judges responded on the negative half of the 1-10 scale (numbers 1 through 5).

31 or 16.1% of the judges responded on the affirmative half of the 1-10 scale (numbers 6 through 10).

Discussion on Deterrence 

In responses to Question #9, advantages of MMSS related to deterrence, three judges clearly favor MMSS as deterrents to crime. One wrote, “MMSS provide strong deterrents against recidivist criminal activity and serious crime in general.” Another said, “Defendants are not ignorant of the jail time before they commit the crime.” 


Seven judges’ responses showed a range of positive effects of MMSS on DUI cases. Three stated clearly positive opinions such as, “Decrease in number of DUIs (Data? Just ask someone who has owned a bar a long time),” and “I am convinced that harsher, mandatory minimum sentences are influencing in a positive manner the number of individuals who operate vehicles while under the influence.” Two of these seven judges qualified their responses, saying MMSS “may” have a deterrence effect. 

Four judges wrote about MMSS deterring crimes committed with handguns, yet all four were fairly tentative. Two representative responses are “It may deter possession of a firearm during a crime in a limited number of cases"; and “It may deter a few people, and at sentencing it may impress upon the defendant the serious nature of the crime, but those results may be achieved just as well without MMSS. One case where the severity of the offense was made clear at sentencing due to MMSS was aggravated assault with firearm against a college student who discharged a handgun at a fraternity party, resulting in a 5-year mandatory.” 


In this final response to advantages and deterrence, one judge summarized much of the other judges’ commentary: “I believe MMSS do deter crime; vis: (1) decrease in crimes committed with a handgun in Pa. since MMSS adopted. (2) In DUI cases, there may be some advantages as this is a common but dangerous crime. The fact that the penalties, including mandatories, are well known may influence potential offenders. Otherwise, mandatory sentences aren’t well known and do not impact offenders or the public in general very much.”


Five judges wrote specifically about deterrence when answering Question #10, disadvantages of MMSS. While this number is lower than the seventeen above (and does not reflect the 38 judges who wrote “none” or its equivalent on Question #9, advantages—see Conclusions), the responses are much less equivocal, as this response shows: “I have imposed sentences for 36 years and find no rational reason to automatically impose a ‘mandatory’ sentence. In my view, MMSS do not deter criminal activity!! And serve as an injustice when applied in most cases.”      

Two judges in this group pointed to problems that MMSS cause: first, “Not a deterrent. Does not take into account the cost to the community of incarcerating for such lengthy periods of time individuals who could be sentenced to less costly alternatives.” Second, “Mandatory minimums create the impression we are doing something about crime. It is what I would characterize as ‘sound byte’ legislation that is reactive rather than reflective, and is an elevation of form to the detriment of substance.”


Two respondents discuss the forethought of the individual committing the crime. One of their responses reads, “I do not see any advantages to MMSS. I have not yet encountered any individual who was aware of a mandatory sentence prior to committing a crime, and with no prior knowledge of a mandatory sentence, I don’t see how it can be a deterrent.”
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197 judges responded to this question, with 1 representing “No” and 10 representing “Yes.”

162 or 87.4% of the judges responded on the negative half of the scale (numbers 1 through 5).

25 or 12.6% of the judges responded on the affirmative half of the scale (numbers 6 through 10).

Discussion on Legislature Enacting MMSS

 In response to Question #9, Advantages, three judges referred to the legislature enacting MMSS. One of them was favorable: “I believe some argument can be made for MMSS in DUI cases. The sentencing then addresses an everyday social problem with few variables from case to case. So I don’t mind the legislature declaring minimums there.” One was mixed: “Some mandatory sentences are ancient and appropriate, e.g., 1st degree and 2nd degree murder. Otherwise, the legislature should stay out of judicial discretion.” And one was unfavorable: “I see no advantages save for the legislator enacting same can then go to his/her constituency and say, in effect, “See, I’m TOUGH on crime . . . so re-elect me.”  Lastly, one judge cited the will of the public in the legislature’s enacting MMSS: “Additionally, let’s not ignore the moral statement made by the public, through their legislature, when an MMSS is enacted. Let’s be honest, ‘judicial independence’ is sometimes a euphemism for judicial ‘arrogance and imperialism.’”
At least fifteen judges remarked on the legislature when they responded to Question #10, Disadvantages. The judges’ discussion of disadvantages to the legislature enacting MMSS focused primarily on the blurring of the duties of the three branches of government. Following are three examples: First, “I have a very strong belief that enacting such legislation takes away from the independence of the judiciary and that the same is a blatant usurpation of power by a sister branch of the government.” Second, “I am firmly convinced that these mandatory minimum sentences violate the doctrine of separation of powers, are largely unjust in their imposition, and are used to deny individuals the proper exercise of their constitutional rights. . . . In the practical application of mandatory minimum sentences, it has become obvious throughout the Commonwealth that judicial decisions regarding statutory interpretation have left all the authority over the ultimate imposition of mandatory minimum sentence in the hands of the executive branch, the prosecutors.” Third, “Violates the separation of powers. judges should sentence, not prosecutors or legislators.”

In addition, many of the fifteen judges pointed out problems that result from such legislation. Following are some representative remarks. One judge wrote, “Judicial discretion to craft a sentence that meets the needs of both the offender and society can be compromised. They also encourage plea bargaining around mandatory sentences, something that the legislature never contemplated. I feel mandatories weaken the system of justice more than they strengthen it.” Another cited problems in categorizing crimes, and thus, sentences: “Crimes are a collection of facts and motives that are stuffed into a pigeonhole labeled ‘burglary,’ or ‘aggravated assault,’ or ‘arson,’ etc. Sometimes the facts, although they don’t neatly fit in the pigeonhole, are placed there because that’s the pigeonhole that is nearest to a description of what the defendant actually did.” Others mentioned the legislators’ “knee-jerk reactions,” that “allow the legislature to avoid work on curing many social ills.”

Many remarks reflected the judges’ opinion that legislators succumb to pressure from the electorate, lobbyists, and special-interest groups. Two such remarks read, “MMSS are an inappropriate intrusion by the legislature into the independence of the judiciary solely for the legislative purpose of pandering to the electorate.” And, “Mandatory sentences unfairly penalize first offenders and benefit repeat offenders. If I have learned anything in my years of practice, it is this: sentencing is not a ‘one size fits all’ endeavor. Mandatory sentences are an example of legislative pandering.” 

One judge summarized much of this discussion this way, “Removing the judges’ discretion in sentencing by imposing a mandated minimum is the legislature telling the judge that it knows best in every case what the minimum sentence should be. The legislature can’t know that and shouldn’t try. Certainly the legislature can determine the seriousness of an offense to be a misdemeanor or a felony, and grade each of those type of offenses one, two or three. Then it should stop and let the sentence judge decide without a MMSS.”
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190 judges responded to this question.

19 or 10% of the judges responded “no” they have not felt that the MMSS were an impediment to a just resolution of a case in front of them.

171 or 90% of the judges responded “yes” they have felt that the MMSS were an impediment to a just resolution of a case in front of them.

Discussion on MMSS as Impediments to Just Resolutions


Two responses to Question #9, Advantages, could be characterized as containing references to fair resolutions to cases on which judges have sat. One judge wrote, “To a point, I like Pennsylvania’s mandatory life sentence for Murder I and Murder II. I believe ‘life means life’ is meaningful in Pennsylvania.” Yet this judge’s next sentence reads, “Pardons should be more liberally granted as defendants become very old and are infirm.” The second judge wrote, “It keeps the prosecution from negotiating even lesser pleas. My experience is that the D.A.’s office will give up anything to avoid a trial. I feel that for the most part, the MMSS are fair and necessary.”


Yet three judges remarked that “cases do tend to get resolved when a defendant is facing a mandatory sentence,” without commenting on whether the resolution is fair and just.

At least twenty-six judges referred to unjust or unfair resolutions in their discussions of disadvantages of MMSS. And most of these responses discussed further unjust or unfair consequences. One example reads, “Frequently MMSS impede justice as the penalty is far in excess of the crime. The consequence is that persons are incarcerated for longer periods of time at 

great expense to the public and to families of offenders which are destabilized.” 

In addition to unfair consequences to families, judges cited “extreme costs,” “harsh results that are not justified,” “forced trials,” “unfair, unnecessary, and unreasonable prison sentences,” “punishment that does not fit the crime and the specific defendant,” “sentences that do not take into account the special mental state of a defendant,” “dropping of charges that impacts an offender’s prior record score,” and “sentences that might be statutorily compliant, but not just.” Some judges allowed for circumstances in which “someone got caught up in something, not really reflective of who they are or could be and who does not need to be jailed for 5-10 years to be rehabilitated.”     

Further, a number of judges said that “grave injustices can occur” due to many factors, such as “arbitrary weight of contraband and the location of the illegal activity that triggers mandatories,” or because of “prosecutors’ decision to pursue MMSS in some cases but not others with no rational basis for the different treatment.” Another judge said it this way, “MMSS give prosecutors enormous power that is not always used to obtain a just result.”    


Comparing judges’ to doctors’ oaths, one judge said, “As a judge, I am bound by the same oath as a physician to do no harm. Many of my sentences simply make matters much worse.” 


Several judges offered true examples. Following are four of them: First, “A brother was sentenced three to seven years for Homicide by Vehicle, DUI where his only brother was victim.”  Second, “In one case, the D.A. insisted upon state time for a first-time offender college student who ‘delivered’ a small amount of drugs to a co-student in a dorm room. School zone mandatories were in effect.” Third, “A husband and wife were in a car; the husband was drunk and driving; the husband caused an accident in which his wife killed; kids were left parentless for three years as husband went off to prison!” Fourth, “a woman who was repeatedly beaten by her husband, stabbed him, and was convicted by a jury of assault (with a mandatory unknown to the jury).”     


And several judges mentioned the school-zone provisions. One said it this way: “The use of the so-called ‘school zone’ is the most abused use of M/M. I have never had a case of a dealer selling to a student in a ‘school zone.’ In some municipalities, every area is a school zone. An individual selling a controlled substance from his front door at 1:00 a.m. should not have a year of M/M added, but he did. The prosecutor used this provision as a sledge hammer. It doesn’t deter crime, and is unjust.”

One judge, a former D.A. wrote, “When I worked in the D.A.’s office, I felt that MMSS impeded just resolutions.” 

The following final response expresses the obvious frustration that many judges experience: “The disadvantages are many! The primary disadvantage is the inability to mold a sentence taking into consideration all the factors in a particular case. Another disadvantage to the criminal justice system and the public is the belief that mandatory sentences are always imposed in certain cases, not realizing how prosecutors ‘play’ with MMSS.” 
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195 judges responded to this question.

26 or 13.3% of the judges said “no” they do not believe that MMSS transfer discretion regarding punishment from the sentencing judge to the prosecutor.

169 or 86.7% of the judges said “yes” they do believe that MMSS transfer discretion regarding punishment from the sentencing judge to the prosecutor.

Discussion on Whether MMSS Transfer Sentencing Discretion


All judges who commented on transfer of discretion agreed that MMSS do transfer discretion regarding punishment from the sentencing judge to the prosecutor. Only six indicated that this is an advantage, and five of them gave the same reason: that MMSS allow for more plea bargains because defendants know the probable sentence they will serve. One judge cited an additional reason: “MMSS were a reaction to judges who did not properly weigh the gravity of the offense (e.g., rapist getting one year probation).”


At least thirty judges commented on the disadvantages of MMSS transferring discretion regarding punishment. Their reasons for viewing this transfer as disadvantageous include the following: “D.A.s are often too young and too inexperienced to have absolute power to make decisions affecting jail, etc.” “Lengthy jail sentences are not always in the best interests of the community.” “Decision-making is removed from public view.” “In drug cases based on weights, MMSS provide no discretion for those who are addicted vs. those selling as a business.” “Can result in unfair application/non-application by the D.A.” “Every case is different and requires careful consideration of all circumstances.” “Does not allow for special circumstances such as mental disabilities, substance addiction, etc.” “MMSS send the message to the public that the courts can’t be trusted to make the proper decision.” And “MMSS take away the judge’s discretion to fashion a just sentence in cases where the label doesn’t accurately describe what the defendant really did.”


Two judges mentioned that D.A.s do attempt to use their discretion fairly: First, “Lots of discretion with prosecutors. However, my experience has been that prosecutors themselves use their discretion with a reasonable amount of care. E.g., agreeing not to proceed under mandatory sentencing provision or stipulating amount of cocaine as part of the plea agreement.” And second, “‘Charging’ negotiations or ‘plea’ negotiations replace sentencing considerations. Unique cases require ‘creative’ sentencing, e.g., first time DUI involving accident with injuries. Woman was mother of young child requiring constant care for medical condition. D.A. formally requested MM of 60 days while informally inviting court to find ways to circumvent MM.”

A number of judges wrote that they often sentence over the guidelines and the MMSS, and many reinforced the idea that judges’ discretion includes exceeding prescribed sentences when appropriate: “I have many cases where I am forced to impose jail sentences that are too harsh. The D.A. uses MMSS to punish people who exercise their right to a trial. I frequently sentence in excess of MMSS. So when justified, a long prison term is imposed regardless of the MMSS”; “A disadvantage is the inability of a judge to deviate in certain cases that cry out for a sentence structured by the judge for a defendant’s specific needs”; and “Mandatory Minimum Sentences take away from the Court the ability to fashion a sentence that is appropriate for the crime, the defendant, and the victims.”

One judge represents succinctly the feelings of many: “No fast rule can cover all facts. MMSS corrupt the system as bargains blunt the purpose of sentencing. In fact, prosecution discretion does hamper and even pervert the system although the court should address bargains but may not have all facts.” 

Finally, on transfer of discretion, one judge writes, “The most pungent issue, however, involves the odor that arises from the prosecutors’ use of their legislatively created and judicially sanctioned thumb screw. As long as mandatory minimum sentencing statutes are dependent for their imposition upon ‘notice’ by the Commonwealth, the government is free to use the notice as the sword of Damocles, forcing the accused to relinquish the most sacred rights guaranteed by our Constitutions. Under the guise of ‘evidentiary considerations,’ district attorneys are free to use the threat of mandatory imprisonment to coerce defendants out of exercising rights to suppress evidence (bad searches) and even to extract a guilty plea from an otherwise innocent accused to avoid certain incarceration.”
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168 judges responded to this question.

161 or 95.8% of the judges responded on the negative half of the scale (Numbers 1 – 5).

7or 4.2% of the judges responded on the affirmative half of the scale 

(Numbers 6 – 10).
Discussion on Whether Such Transfer of Discretion is Good


Only about five judges’ could be said to have commented further on  advantages to the transfer of discretion from the judiciary to the prosecution. Three of them mentioned that cases “tend to get resolved without a trial” when a defendant is facing a MMS. One judge, who admitted to “trying to be balanced,” wrote, “MMS can be a powerful lever to force guilty pleas—this is not really an advantage, but I am trying to be balanced in my perspective.” And finally, one judge wrote, “The only ‘advantage’ for a judge is MMSS give the judge a place to ‘hide’ by being bound to impose a sentence without having to think about it. The only concern is whether to sentence beyond the MMSS.”

Approximately 30 judges (in addition to the 30 in the discussion section for Question #6) wrote comments that indicated additional disadvantages to this transfer of discretion, many of them about negative results to the community: “the resulting ‘charge-bargaining’ can lead to an inaccurately light criminal record for a defendant who later commits more crimes”; and “the community has no way to determine if discretion is being used appropriately.” Some judges indicated that the community suffers from the lack of transparency: “I also feel strongly that mandatories allow D.A.s to wheel and deal in private and that discretion, if not in some way monitored, as it is with judges on sentencing, is dangerous.”

Also regarding deleterious effects to the community, some judges expressed concern over imprisoning record numbers of young people, as this judge wrote, “They handcuff a judge in fashioning an appropriate individual sentence. Hundreds of young people have been sentenced to a two-year mandatory school- zone minimum in our county because the District Attorney invokes it in every case—1000 feet from a school.” 

Additionally, some judges sited community issues such as race, economics, and gender. Three examples follow: “Richer people do better. Mandatory high fines create debtors prison for the poor. . . . Mentally ill and addicts getting long MMS can be cruel and inappropriate”; “Prosecutors have absolute control in mandatory cases—which they abuse at will, e.g., threatening the defendant if the defendant does not take the plea offer; declining to demandatorize if they have a dispute or personality conflict with defense counsel; selecting defendants for demandatorizing based on gender or race”; and “School-zone drug cases—often the defendant is not distributing drugs to kids but just happens to reside in a public housing project within the zone—the simple use of geography fails to take into account the complexity of urban environment and the nature of individual defendants.”

Many judges expressed concern about politics trumping fair sentencing and about the role of the D.A. as state “advocate”: “Shifting sentencing discretion from the bench to the D.A. is unwise because D.A.s are political beings by nature, needing to seek election every 4 years. Therefore, D.A.s are more likely to make decisions that are politically motivated. Judges are somewhat insulated from the political arena, therefore, hopefully, will make decisions without consideration of political ramifications,” and “The D.A. can circumvent by charging or plea bargain. Where the D.A. cannot circumvent for political reasons, such as Homicide while Under the Influence, the results are not controllable by anyone.” Two comments on advocacy follow: “Transfers punishment from unbiased judge to advocate for state who is not unbiased,” and “The prosecutor and defense lawyer may be able to manipulate the plea to get to a result that suits them, or if they don’t see the case in the same way, they have almost full power in the prosecutor. One of the advocates shouldn’t have this control. That is why we have judges.” 

Transparency was also a large concern, as demonstrated in this representative comment, “It’s all in the prosecutor’s hands, and who is assessing their decisions that are unfair?” Again the frustration of some judges is apparent by this response to Question 10, disadvantages: “(1) Transfer of unreviewable discretion to the D.A. (2) Makes the criminal justice system less ‘transparent’ because the D.A.’s charging decisions become sentencing decisions with no possible understanding of how the D.A.’s ‘sentence’ is arrived at. (3) General uniformity inevitably leads to individualized injustice. –Need I go on!!”
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Number of Responses


191 judges responded to this question.

152 or 79.6% of the judges responded on the negative half of the scale (Numbers 1 – 5).

39 or 20.4% of the judges responded on the affirmative half of the scale (Numbers 6 – 10).

Discussion on Whether MMSS Insure Parity of Punishment for a Given Offense


In response to Question #10, advantages, at least thirty-three judges remarked positively in some way about parity of punishment due to MMSS, and this one succinctly represents many of them, “No surprises; automatic result; consequences known in advance; encourages negotiated pleas.” 

Others echoed, “State-wide parity of sentencing for certain classes of crimes helps to assure equal justice”; “In high-profile cases, mandatory minimum sentences establish a baseline that is rarely subject to criticism and provide a point of grounding for the sometimes-unrealistic expectations of victims and defendants”; “Equal treatment to similar offenders”; “Right or wrong, it does require some statewide uniformity”; “Everyone has a point of reference; certainty”; and “The two advantages of MMSS are that (1) there is more uniformity in sentencing; and (2) MMSS reinforce society’s concern regarding the seriousness of violent crime and drug trafficking.”

However, most of the thirty-three responses contained qualifiers such as these in italics: “If violent offenders are handled in the same manner (e.g. violent offenses with firearms), there is some certainty in the sentencing”; “Does promote some parity—although disparity in charging still creates inequalities”; “Mandatory enhancements for weapons are good EXCEPT that the D.A. can waive them”; “X crime equals Y sentence if D.A. pursues it”; and “There is a certain uniformity inherent in the system, but there are situations where mandatory sentences impede our ability to make the punishment fit the criminal as well as the crime”; and finally this one that contains a compelling example, “I do believe that parity of sentencing is important so long as the facts are somewhat consistent. However, they are not always consistent. To demonstrate, an 18 year old, threatened to go to prison for failure to pay a traffic fine, afraid to ask help from his father who was dying from cancer, held up a convenience store with a cigarette lighter that looked like a pistol—5 years M/M! Due to public outcry, the D.A. agreed this sentence be modified, no M/M, to a much lesser sentence.” 

Although commenting favorably on MMSS, some judges mentioned the value of sentencing guidelines, as in this representative remark: “MMSS insure that offenders are treated relatively equally, but this could also be accomplished via sentencing guidelines.”

Some judges credited D.A.s with fair use of discretion, as in this example: “Our District Attorney is generally fair-minded in the application of MMSS and will even waive application of the statutes in certain cases. In the meantime, uniformity is achieved in cases where people commit crimes with guns.”

Several judges’ responses either were tongue-in-cheek or revealed something about the judges’ attitudes toward their positions: “It relieves me of having to make difficult decisions, promotes uniformity. It is an additional tool to prosecutors who can waive MMSS to negotiate a plea”; “‘No brainer’ sentencing”; “It makes it easier to impose sentences because, except in select cases, the mandatory minimum would rarely be imposed. It almost becomes routine to impose the mandatory minimum”; and “Occasionally it relieves a judge of making a decision in a tough case.”

About fifteen of the judges’ comments could be characterized as pointing to disadvantages in reference to parity of punishment for a certain crime, and some succinctly pointed to sentencing guidelines: “Sentencing guidelines are much more effective in trying to achieve parity”; and “Sentencing guidelines are a legitimate effort to ensure parity of punishment, not MMSS.”

Some judges offered examples where parity was not achieved: “I had a recent drug case where the D.A. insisted on mandatory for 2 defendants (5-10 yrs/$50,000) and agreed to 6 months house arrest for the third defendant”; and  “I had two separate cases of Homicide by Vehicle while DUI in the same sentence court. In one, the D.A. agreed to reduce the charge to homicide by vehicle. The difference in the cases was that the victim in the reduced case was a family member of the defendant and the family was pleading for leniency, but the same case was aggravated by drug and alcohol use.”  And one judge wrote more generally, “Location of MMSS (e.g., school zone) causes unequal punishments for the same offense based solely on happenstance with no nexus to the triggering circumstance.”

Individual circumstances and varying application were also concerns, as these remarks show: “Dispositions should be tailored to myriad fact situations”; “The section of the crimes code under which two defendants are charged may be exactly the same, but the specific facts of every case are always different”; “Prosecutors do not use it uniformly. Some prosecutors seek it all the time; some do not”; “MMSS are often applied inconsistently”; and “Any good that might be derived from MMSS can be undone by the prosecutor alone in the name of prosecutorial discretion. Thus, an adversary, rather than a neutral judge, is given the power to treat people convicted of the same offense differently.” 

One judge clearly offered the other side to the “uniformity” position above,  “Mandatory minimum sentences have a coercive, if not insidious, influence on plea bargaining, forcing defendants to waive assertions of innocence rather than risk the potential mandatory sentence.”

Finally, regarding parity, one judge wrote, “With all due apology to the Mikado—‘let the punishment fit the crime’—All crimes are not the same even if they are called the same.” 

Additional Findings and MMSS Examples from Judges

A simple count of the judges’ responses to the two open-ended questions reinforces the numbers in the charts above. Those questions were #9, “From your experience on the bench, what are the advantages of MMSS? Feel free to describe a case or cases demonstrating advantages,” and #10 “Disadvantages? Feel free to describe a case or cases demonstrating disadvantages.” 
Forty-two (42) judges left #9, Advantages, blank, while thirty-eight (38) judges left #10, Disadvantages, blank. However, most revealing are the numbers of judges who wrote the single word “none” or its equivalent (e.g., “not one”; “haven’t seen any”) to each of those questions: Thirty-four (34) judges wrote “none” or its equivalent when responding to “what are the advantages of MMSS?” And only three (3) judges wrote “none” or its equivalent when responding to the “disadvantages” of MMSS.

In addition to the representative comments following the charts above, a number of judges included examples demonstrating their experiences with MMSS. Some of them follow:

· One case: a borderline mentally retarded sex offender was subject to a five-year MM. Therefore, his sentence had to be served in a state facility. Concerned about his safety, our DA (no “softy”) agreed to a minimum of four years, eleven months, and twenty-nine days in the county jail. I went along and imposed an illegal sentence (yes, arrogance). The problem wasn’t the MM (the people’s will), but the failure to mesh the MMSS with another statute (mandating place of confinement). 

· In many cases, MMSS result in excessive sentences. For example, recently I imposed a mandatory five-year sentence on a young man for using a b.b. gun to rob a UniMart employee. He said at sentencing that he had a bad drug-and-alcohol problem, and he did it so he could get help. He didn’t know about the five-year mandatory. He had no prior record. 

· A young mother with two infant children was sentenced by MMS to one year at Muncy for an isolated sale of slightly more than an once of cocaine to an undercover agent when she was a first time offender.

· Vehicular Homicide DUI related—I had to sentence mandatory minimum five years where one of the two victims was his own wife and his children were “orphaned.” 

· For a mandatory sentence, the legislature should consider only very specific circumstances that demonstrate depravity or a hardened heart, e.g., robbery, or rape with a gun (not “weapon”) where the victim is actually injured. One of the first cases I had as a defense attorney after the mandatory minimum (5-yr) gun statute was passed was a 75-year-old woman who shot at her husband (no injury) after he pushed her down for the umpteenth time and proceeded to walk out of the house. The prosecutor negotiated a probation sentence for a lesser offense, but what if the prosecutor chose not to?  

· Sentenced someone to the mandatory minimum of three to six years for second drug offense, too harsh for a person who was an addict for twenty years, and never had the opportunity to get long term inpatient drug treatment, when a conspiracy conviction causes a first-time offender (e.g., girlfriend or sister of a real drug dealer) to get a state sentence. 

· Three to six years for woman driving a car in a medium-quantity drug delivery—almost entrapment. She had no prior record. Generally speaking, some mandatories are too high and inconsistent with guidelines for other similar offenses. 

· Recall a case where a stupid young married man with children robbed a store at gunpoint to impress his girlfriend. He was arrested, entered a plea of guilty, and had a MMSS imposed which I felt was much too harsh under the circumstances and needs of his family. 

· I represented a young man who at the time was a junior at Penn State. He was by everybody’s account an outstanding young man who made the mistake one summer afternoon of having a few beers (his BAC was hotly contested) and getting into an accident. He missed a curve and went into a clump of trees where unbeknownst to him were two young children playing, and both were killed. No one (except the D.A.), not even the parents of the victims, thought this young man should go to a state penitentiary. My client was racked with guilt, and though I thought the case very defensible, he wanted to plead guilty. I persuaded the D.A. to amend the bill to charge third-degree murder to avoid the mandatory and have an opportunity to appeal to the judge. After an incredible emotional sentencing, my client received a county sentence, though of course he has a third-degree murder conviction. 

· I had a case where a man committed an armed robbery when he was seventeen years old. The victim was an assistant D.A.’s husband. The robbery was not solved until the defendant was twnty-five years old. From the time of the robbery until then, he had spent three years in the military, was working at a good job, and had a wife and child. When confronted, he confessed and was cooperative with police. Police wanted lesser sentence. D.A. would agree to plea only to five-year mandatory. Bad result. 

· A case that involved a nineteen-year-old charged with Homicide by Vehicle DUI related, carrying a mandatory minimum three-year sentence. He wrecked a car, at high speed, ejecting his passenger who died. His passenger was the owner of the car, told him to drive, was the bartender who served him underage, and was also his father. A mandatory minimum sentencing statute under those circumstances was an outrage.
Conclusion

The purpose of this study was to examine the opinions and experiences of sentencing judges in Pennsylvania with mandatory minimum sentencing statutes. The result of the study is clear: most of Pennsylvnia’s sentencing judges do not favor mandatory minimum sentencing statutes.  

This rejection of mandatory minimum sentencing statutes is consistent with other surveys of judges, as Peter T. Elikann has shown in his work summarized on page seven of this paper, and this rejection is shared by at least two sitting United States Supreme Court Justices and the past Chief Justice of the United States Supreme Court, and by the majority of judges on federal courts of appeals.
 

A reasonable argument can be made that on the topic of sentencing, judges are biased because when the legislature enacts mandatory minimum sentencing statutes, the legislature strips the judiciary of its historic responsibility for sentencing convicted persons. When a “turf battle” exists within the branches of government, often the opinion of academics is relevant.
  


The contemporary professor of law who is most often quoted on the subject of sentencing is Michael Tonry, Sonosky Professor of Law and Public Policy at the University of Minnesota, and senior fellow at the Netherlands Institute of the Study of Crime and Law Enforcement, Leiden. In his book, Sentencing Matters, Professor Tonry recommends eight changes to our sentencing system. His first is as follows:

First, legislatures would repeal all mandatory minimum penalties, including three-strikes laws. They do little that is good and much that is bad, both to the integrity of the legal system and to offenders who are often punished more severely than anyone directly involved believes is appropriate. The research evidence makes it clear that enactment of mandatory penalties has either no or at best modest and short-term deterrent effects, and authoritative government-sponsored commissions in many countries, including the United States, England, and Canada, agree. Lengthy mandatory penalties often keep offenders in prison long after it makes incapacitative sense—because crime, especially violent crime is a young man’s game and older prisoners age out of their violent proclivities. Finally, judges and prosecutors often resist imposing penalties that they believe are unjustly severe, sometimes by deception. Specifying presumptive minimum sentences for especially serious crimes in guidelines will give guidance to judges, and for serious crimes and typical offenders, judges are likely to heed that guidance. When they do not, it is better to allow them openly to impose a less harsh sentence and explain why than surreptitiously to impose a less harsh sentence. 
 

Professor Tonry’s criticism of mandatory minimum sentencing statutes echoes the opinions of the majority of academics writing about sentencing, and capsulizes the thoughts of the majority of the judges who took part in this survey.

In addition, the May 2005 issue of the Columbia Law Review, published papers from a symposium on sentencing sponsored by Columbia University School of Law in January 2005.
 The nearly 500 pages of scholarly research on sentencing contain not one favorable comment about mandatory minimum sentencing.
 

While the academic community appears to be unanimous in condemning

mandatory minimum sentencing statutes, it similarly agrees that returning to the “old days” when the sentencing judge had unfettered discretion would be a mistake. Judge Marvin E. Frankel’s extensive writing about sentencing is credited with diminishing the uncontrolled discretion of sentencing judges. In 1973, Frankel described the status of sentencing as follows:


The almost wholly unchecked and sweeping powers we give to judges in the fashioning of sentences are terrifying and intolerable for a society that professes devotion to the rule of law.

An arrogant or thoughtless judge—and, yes, they do exist—can abuse such “unchecked and sweeping power” by ignoring a constitutional and lawful decision of the legislature. For example, a judge who believes that criminalizing possession of marijuana is wrong can refuse to punish people convicted of a statute making possession of marijuana illegal even with no mitigating circumstances. Such conduct removes the legislature from its proper role of policymaking, similar to how mandatory minimum sentencing statutes remove the judiciary from its proper role. Both outcomes are wrong.

Sentencing judges with unlimited discretion in individual cases can treat a defendant too harshly or too leniently, and can diminish parity of sentencing of similar individuals committing similar acts. But stripping judges of all discretion creates a void in our system of justice. Completely removing the judiciary from the process leaves sentencing to the adversarial prosecutor and to the legislature that passed judgment months or years in advance upon a defendant it will never see nor know anything about. In such a system, justice will too often fail.

Sentencing judges must respect and obey the policy-making decisions of the legislature just as the legislature must avoid eliminating the discretion of the sentencing judge by enacting mandatory minimum sentencing statutes.

Any system of sentencing should provide a significant role for the legislature but preserve meaningful discretion in the judiciary. “Like all calls for just the right amount of anything, not too much and not too little, a proposal for sentencing standards that are constraining enough to assure that like cases are treated alike and flexible enough to assure that different cases are treated differently is a counsel of unattainable perfection.”
  



The legislature and the judiciary must understand and respect these boundaries. By enacting mandatory minimum sentencing statutes, the legislature completely removes the judiciary from the process of sentencing. And by ignoring legislative decisions and refusing to punish defendants adequately, the judiciary removes the legislature. Both have the power to usurp the other’s responsibilities—and should never use it.


The boundary line between the legislative role and the judicial role can best be defined, and therefore observed, if sentencing is thought of as a multifarious function and not a monolithic one. In a recent article “Sentencing Decisions; Matching The Decision Maker To The Decision Nature,” professors Paul H. Robinson and Barbara A. Spellman make a compelling argument that the sentencing process should be divided into six decisions: policy making, rule articulation, fact finding, judgment making, determining punishment amount, and determining punishment method.
 They conclude that policy making (things such as setting the purposes, goals, and priorities of sentencing) should remain in the legislature, but that a sentencing judge with information from a sentencing commission should determine the punishment amount and method.


We can have an independent judiciary with meaningful sentencing discretion without returning to the unfettered discretion of the past. A continuum of systems is available. These range from sentencing information exchanges, which give the sentencing judge the advantage of knowing what other judges have done in similar situations while allowing the judge to do what he or she wants with that information, to presumptive guidelines with meaningful appellate review, which allows the judge to deviate upward or downward in cases that do not fit neatly into a pigeon hole.


While the questionnaire in this study was directed solely to the opinion of the judges on mandatory minimum sentencing statutes, and no questions were asked about the Pennsylvania sentencing guidelines, many of the judges implicitly or explicitly approved of the present Pennsylvania system—except for the mandatory minimum sentencing statutes.  


All reasonable parties interested in sentencing want justice to prevail, yet those parties do not share a common definition of the term “justice.” What is justice? Too often, both sides of an issue define “justice” as nothing more than the result with which they agree. Judge Learned Hand once said, “Justice, I think, is a tolerable accommodation of the conflicting interests of society, and I don’t believe there is any royal road to attain such accommodations concretely.”


In striving to come as close as possible to “this tolerable accommodation of conflicting interests of society” in the context of sentencing, the judge must have some discretion. When the judge is statutorily precluded from considering some factors that may be critical to obtaining a “just” result, he or she cannot weigh and balance all interests involved. This weighing-and-balancing process is the essence of judgment and gives it legitimacy. 

 
Perfection, like justice, is an elusive but worthy goal. Reducing crime is a fundamental public interest. But by seeking to reduce crime in general by requiring the imposition of mandatory sentences on individuals, legislators pursue the interest of crime reduction with a policy that is ineffective in reducing crime and at the same time impedes the pursuit of justice.
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