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brought by the Secretary, a public regu-
latory agency, or a private accreditation
body concerning matters covered by this
Act; or

(C) informs or discusses with other individ-
uals or with representatives of health care
employees a violation or suspected violation
of this Act.

(2) GOOD FAITH DEFINED.—For purposes of
this subsection, an individual shall be
deemed to be acting in good faith if the indi-
vidual reasonably believes—

(A) the information reported or disclosed is
true; and

(B) a violation of this Act or the safe pa-
tient handling and injury prevention stand-
ard has occurred or may occur.

(d) COMPLAINT TO SECRETARY.—

(1) FILING.—A direct-care registered nurse,
health care worker, or other individual may
file a complaint with the Secretary of Labor
against a health care employer that violates
this section within 180 days of the date of the
violation.

(2) RESPONSE TO COMPLAINT.—For any com-
plaint so filed, the Secretary shall—

(A) receive and investigate the complaint;

(B) determine whether a violation of this
Act as alleged in the complaint has occurred;
and

(C) if such a violation has occurred, issue
an order that sets forth the violation and the
required remedy or remedies.

(3) REMEDIES.—The Secretary shall have
the authority to order all appropriate rem-
edies for such violations.

(e) CAUSE OF ACTION.—Any direct-care reg-
istered nurse or other health care worker
who has been discharged, discriminated, or
retaliated against in violation of this section
may bring a cause of action in a United
States district court. A direct-care reg-
istered nurse or other health care worker
who prevails on the cause of action shall be
entitled to the following:

(1) Reinstatement, reimbursement of lost
wages, compensation, and benefits.

(2) Attorneys’ fees.

(3) Court costs.

(4) Other damages.

(f) NOTICE.—A health care employer shall
include in the notice required under section
2(b)(7) an explanation of the rights of direct-
care registered nurses and health care work-
ers under this section and a statement that
a direct-care registered nurse or health care
worker may file a complaint with the Sec-
retary against a health care employer that
violates the safe patient handling and injury
prevention standard, including instructions
for how to file such a complaint.

(g) ADDITION TO CURRENT PROTECTIONS.—
The worker protections provided for under
this section are in addition to protections
provided in section 11(c) of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
660(c)).

SEC. 4. APPLICATION OF SAFE PATIENT HAN-
DLING AND INJURY PREVENTION
STANDARD TO HEALTH CARE FA-
CILITIES NOT COVERED BY OSHA.

(a) IN GENERAL.—Section 1866 of the Social
Security Act (42 U.S.C. 1395cc) is amended—

(1) in subsection (a)(1)(V), by inserting
“and safe patient handling and injury pre-
vention standard (as initially promulgated
under section 2 of the Nurse and Health Care
Worker Protection Act of 2009)” before the
period at the end; and

(2) in subsection (b)(4)—

(A) in subparagraph (A), inserting ‘“‘and the
safe patient handling and injury prevention
standard” after ‘‘Bloodborne Pathogens
standard’’; and

(B) in subparagraph (B), inserting ‘‘or the
safe patient handling and injury prevention
standard” after ‘‘Bloodborne Pathogens
standard’.
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(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall apply to health
care facilities 1 year after date of issuance of
the final safe patient handling and injury
prevention standard required under section
2.

SEC. 5. FINANCIAL ASSISTANCE TO NEEDY
HEALTH CARE FACILITIES IN THE
PURCHASE OF SAFE PATIENT HAN-
DLING AND INJURY PREVENTION
EQUIPMENT.

(a) IN GENERAL.—The Secretary of Health
and Human Services shall establish a grant
program that provides financial assistance
to cover some or all of the costs of pur-
chasing safe patient handling and injury pre-
vention equipment for health care facilities,
such as hospitals, nursing facilities, home
health care, and outpatient facilities, that—

(1) require the use of such equipment in
order to comply with the safe patient han-
dling and injury prevention standard; but

(2) demonstrate the financial need for as-
sistance for purchasing the equipment re-
quired under such standard.

(b) APPLICATION.—No financial assistance
shall be provided under this section except
pursuant to an application made to the Sec-
retary of Health and Human Services in such
form and manner as the Secretary shall
specify.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated for
financial assistance under this section
$200,000,000, of which $50,000,000 will be avail-
able specifically for home health agencies or
entities. Funds appropriated under this sub-
section shall remain available until ex-
pended.

SEC. 6. DEFINITIONS.

For purposes of this Act:

(1) DIRECT-CARE REGISTERED NURSE.—The
term ‘‘direct-care registered nurse’” means
an individual who has been granted a license
by at least one State to practice as a reg-
istered nurse and who provides bedside care
or outpatient services for one or more pa-
tients or residents.

(2) HEALTH CARE WORKER.—The term
“‘health care worker” means an individual
who has been assigned to lift, reposition, or
move patients or residents in a health care
facility.

(3) EMPLOYMENT.—The term ‘‘employment”’
includes the provision of services under a
contract or other arrangement.

(4) HEALTH CARE EMPLOYER.—The term
‘‘health care employer’ means an outpatient
health care facility, hospital, nursing home,
home health care agency, hospice, federally
qualified health center, nurse managed
health center, rural health clinic, or any
similar health care facility that employs di-
rect-care registered nurses or other health
care workers.

By Mr. DURBIN (for himself, Mr.
LEAHY, Mr. SPECTER, Mr. FEIN-
GOLD, Mr. CARDIN, Mr.
WHITEHOUSE, Mr. KAUFMAN, Mr.
FRANKEN, Mr. DoDD, Mr. KERRY,
and Mr. LEVIN):

S. 1789. A bill to restore fairness to
Federal cocaine sentencing; to the
Committee on the Judiciary.

Mr. DURBIN. Mr. President, I rise to
speak about the Fair Sentencing Act of
2009, which I am introducing today.

This narrowly tailored bill would
eliminate the sentencing disparity that
exists in the United States between
crack cocaine and powder cocaine. At
the same time, it would increase pen-
alties for the worst offenders for crimes
involving these substances. It accom-
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plishes two very important goals: One
goal is to restore fairness to drug sen-
tencing and, second, to focus our lim-
ited Federal resources on the most ef-
fective way to end violent drug traf-
ficking.

I have cast thousands of votes as a
Member of the House of Representa-
tives and the Senate. Most of those
votes are kind of lost in the shadows of
history. Some were historic, relative to
going to war and impeachment issues,
and you never forget those.

But there was one vote I cast more
than 20 years ago which I regret. It was
a vote that was cast by many of us in
the House of Representatives, when we
were first informed about the appear-
ance of a new narcotic on the streets.
It was called crack cocaine. It was so
cheap it was going to be plentiful, and
it was so insidious—or at least we were
told that 20 years ago—we were advised
to take notice and do something dra-
matic and we did.

More than 20 years ago, I joined
many Members of Congress from both
political parties in voting for the Anti-
Drug Abuse Act of 1986. It established
the Federal cocaine sentencing frame-
work that is still in place today.

Under this law, it takes 100 times
more powder cocaine than crack co-
caine to trigger the same 5-to-10-year
mandatory minimum sentence. This is
known as the 100-to-1 crack/powder
sentencing disparity. But that phrase
doesn’t tell the story. Here is the story.
Simply possessing 5 grams of crack,
which is the equivalent of holding five
packets of sugar or Equal or one of the
sugar substitutes, simply possessing
that small amount of crack cocaine
under the current sentencing frame-
work carries the same sentence as sell-
ing—not possessing but selling—500
grams of powder cocaine—the equiva-
lent of 500 packets of sugar. Why? Well,
because we believed we were dealing
with a different class of narcotics;
something that was much more dan-
gerous and should be treated much
more harshly.

Make no mistake, cocaine—whether
in crack or powder form—has a dev-
astating impact on families and on our
society and we need to have tough leg-
islation when it comes to narcotics.
But in addition to being tough, our
drug laws have to be fair.

Right now, our cocaine laws are
based on a distinction between crack
and powder cocaine which cannot be
justified. Our laws don’t focus on the
most dangerous offenders. Incarcer-
ating for 5 to 10 years people who are
possessing five sugar packets’ worth of
crack cocaine for the same period of
time as those who are selling 500 sugar-
size packets of powder cocaine is inde-
fensible.

The Fair Sentencing Act, which I am
introducing today, would completely
eliminate this crack/powder disparity.
It establishes the same sentences for
crack and powder—a 1-to-1 sentencing
ratio.
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Those of us who supported the law es-
tablishing this disparity had good in-
tentions. We followed the lead and ad-
vice of people in law enforcement. We
wanted to address this crack epidemic
that was spreading fear and ravaging
communities. But we have learned a
great deal in the last 20 years. We now
know the assumptions that led us to
create this disparity were wrong.

Vice President JOE BIDEN, one of the
authors of the legislation creating this
disparity in sentencing, has said:
“Hach of the myths upon which we
based the disparity has since been dis-
pelled or altered.”

Earlier this year, I held a hearing in
the Senate Judiciary Committee on
this disparity in sentencing and we
learned the following: Crack is not
more addictive than powder cocaine,
and crack cocaine offenses do not in-
volve significantly more violence than
powder cocaine offenses. Those were
the two things that led us to this gross
disparity in sentencing between powder
cocaine and crack cocaine. We were
told it is different; it is more addictive.
It is not. We were also told it was going
to create conduct which was much
more violent than those who were sell-
ing powder cocaine and their activities.
It did not.

We have also learned that more than
2.3 million people are imprisoned in
America today. That is the most pris-
oners and the highest per capita rate of
prisoners of any country in the world,
and it is largely due to the incarcer-
ation of nonviolent drug offenders in
America. African Americans are incar-
cerated at nearly six times the rate of
White Americans. These are issues of
fundamental human rights and justice
our country must face.

It is important to note that the
crack/powder disparity disproportion-
ately affects African Americans. While
African Americans constitute less than
30 percent of crack users, they make up
82 percent of those convicted of Federal
crack offenses.

At a hearing I held, we heard compel-
ling testimony from Judge Reggie B.
Walton, who was Associate Director of
the Office of Drug Control Policy under
President George H.W. Bush and was
appointed by President George W. Bush
to the Federal bench. Judge Walton is
an African American, and he testified
about ‘‘the agony of having to enforce
a law that one believes is fundamen-
tally unfair and disproportionately im-
pacts individuals who look like me.”’

We also heard about the negative im-
pact the crack/powder disparity has on
the criminal justice system. Judge
Walton further testified about ‘‘jurors
who would tell me that they refused to
convict, that even though they thought
the evidence was overwhelming, they
were not prepared to put another
young black man in prison knowing
the sentencing disparity that existed
between crack and powder cocaine.”

Asa Hutchinson, who was head of the
Drug Enforcement Administration
under President George W. Bush, testi-
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fied: ‘““‘Under the current disparity, the
credibility of our entire drug enforce-
ment system is weakened.”’

The crack disparity also diverts re-
sources away from the prosecution of
large-scale drug traffickers. In fact,
more than 60 percent of defendants
convicted of Federal crack crimes are
street-level dealers or mules.

During these difficult economic
times, it is also important to note that
the crack/powder disparity has placed
an enormous burden on taxpayers and
the prison system. Based on the Bureau
of Prison’s estimates of the annual
costs of incarceration and the TU.S.
Sentencing Commission’s projections
of the number of prison beds reduced
per year, we know that eliminating
this disparity could save more than
$5610 million in prison beds over 15
years.

There is widespread and growing
agreement that the Federal cocaine
and sentencing policy in the United
States today is unjustified and unjust.

At the hearing I held on the crack/
powder disparity, Lanny Breuer, the
Assistant Attorney General of the
Criminal Division, announced that the
Justice Department and this adminis-
tration support completely eliminating
the crack/powder disparity and estab-
lishing a 1-to-1 ratio, which is included
in my bill.

In June, Attorney General Eric Hold-
er testified before the Senate Judiciary
Committee. I asked him about this
issue and here is what he said.

When one looks at the racial implications
of the crack-powder disparity, it has bred
disrespect for our criminal justice system. It
has made the job of those of us in law en-
forcement more difficult. . . . [I]t is time to
do away with that disparity.

Here on Capitol Hill, Democrats and
Republicans alike have advocated fix-
ing the disparity for years.

The following 10 Senators are origi-
nal cosponsors of the Fair Sentencing
Act: Senator PATRICK LEAHY, the
Chairman of the Judiciary Committee,
who for years has advocated for drug
sentencing reform; Senator ARLEN
SPECTER, the Chair of the Judiciary
Committee’s Crime and Drugs Sub-
committee; Five other members of the
Senate Judiciary Committee—Senators
RUss FEINGOLD, BEN CARDIN, SHELDON
WHITEHOUSE, TED KAUFMAN, and AL
FRANKEN; and Senators JOHN KERRY,
CHRIS DODD, and CARL LEVIN.

I would also like to recognize at this
point, though he is not a cosponsor of
the bill, Senator JEFF SESSIONS, the
ranking member of the Judiciary Com-
mittee. He has been a leader in calling
for reform of crack/powder sentencing
policy.

The Senator from Alabama is a
former U.S. attorney, not known to be
soft on crime in any way, shape, or
form, but he was one of the first to
speak out about the injustice of the
crack/powder disparity. I continue my
dialog with Senator SESSIONS in the
hope that he and I can come to a com-
mon place with regard to this impor-
tant issue.
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There is a bipartisan consensus about
the need to fix the crack-powder dis-
parity. I have been in discussions with
Chairman LEAHY and Ranking Member
SESSIONS, as well as Republican Sen-
ators LINDSEY GRAHAM, ORRIN HATCH,
and ToM COBURN, and I am confident
that the Judiciary Committee can
come together to find a bipartisan so-
lution to this problem.

A broad coalition of legal, law en-
forcement, civil rights, and religious
leaders and groups from across the po-
litical spectrum supports eliminating
the crack-powder disparity, including,
for example: Los Angeles Police Chief
Bill Bratton, Miami Police Chief John
Timoney, The American Bar Associa-
tion, The Leadership Conference on
Civil Rights, The National Black Po-
lice Association, and The United Meth-
odist Church.

The bipartisan United States Sen-
tencing Commission has been urging
Congress to act for 15 years. They have
argued that fixing the crack-powder
disparity ‘‘would better reduce the
[sentencing] gap [between African
Americans and whites] than any other
single policy change, and it would dra-
matically improve the fairness of the
federal sentencing system.’”” The Sen-
tencing Commission has repeatedly
recommended that Congress take two
important steps: No. 1, reduce the sen-
tencing disparity by increasing the
quantities of crack cocaine that trigger
mandatory minimum sentences; and
No. 2, eliminate the mandatory min-
imum penalty for simple possession of
crack cocaine. This is the only manda-
tory minimum sentence for simple pos-
session of a drug by a first time of-
fender.

The bill that I have introduced does
both those things.

In order to ensure that limited Fed-
eral resources are directed toward the
largest drug traffickers and the most
violent offenders, not just those guilty
of simple possession and a first offense,
the Fair and Sentencing Act provides
for increased penalties for drug of-
fenses involving vulnerable victims, vi-
olence and other aggravating factors.

For example, an individual being
prosecuted for possessing either crack
or powder cocaine will face more jail
time if he: uses or threatens to use vio-
lence; uses or possesses a dangerous
weapon; is a manager, leader or orga-
nizer of drug trafficking activities; or
distributes drugs to a pregnant woman
or minor.

The bill would also increase the fi-
nancial penalties for drug trafficking.
This sentencing structure will shift
Federal resources towards violent traf-
fickers and away from nonviolent drug
users who are best dealt with at the
State level.

In the final analysis, this legislation
is about fixing an unjust law that has
taken a great human toll. At the hear-
ing I held in the Judiciary Committee,
we heard testimony from Cedric
Parker, who is from Alton in my home
State of Illinois. In 2000, Mr. Parker’s
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sister, Eugenia Jennings, was sen-
tenced to 22 years in prison for selling
14 grams of crack cocaine. Mr. Parker
told us that Eugenia was physically
and sexually abused from a young age.
She was addicted to crack by the time
she was 15.

Eugenia has three children, Radley,
Radeisha, and Cardez. They are now 11,
14, and 15. These children were 2, 5, and
6 when their mother went to prison for
selling the equivalent of 6 sugar cubes
of crack. They have seen their mother
once in the last 9 years. They will be
21, 24, and 25 when she is released in
2019.

At Eugenia’s sentencing, Judge Pat-
rick Murphy said this:

Mrs. Jennings, nobody has ever been there
for you when you needed it. When you were
a child and you were being abused, the Gov-
ernment wasn’t there. But when you had a
little bit of crack, the government was there.
And it is an awful thing, an awful thing to
separate a mother from her children. That’s
what the Government has done for Eugenia
Jennings.

It is time to right this wrong. We
have talked about the need to address
the crack-powder disparity for long
enough. Now, it’s time to act. I urge
my colleagues to join me in supporting
the Fair Sentencing Act of 2009.

Mr. SESSIONS. Mr. President, I see
my colleague, the assistant majority
leader. I know we have been talking
about improvement in the sentencing
process for crack cocaine. I have of-
fered legislation for almost a decade
that would substantially improve the
sentencing process in a way that I
think is fair and constructive and al-
lows us to deal with serious criminals
like drug dealers. I believe it is pretty
close to being a good policy. Senator
Salazar, now a member of the Obama
Cabinet, and Senator MARK PRYOR, my
Democratic colleague from Arkansas,
Senator JOHN CORNYN from Texas, and
I, all four former attorneys general, of-
fered that legislation. Senator DURBIN
has some ideas too. I look forward to
working with him. I do think it is past
time to act.

I will not favor alterations that mas-
sively undercut the sentencing we have
in place, but I definitely believe that
the current system is not fair and that
we are not able to defend the sentences
that are required to be imposed under
the law today.

I am a strong believer in law enforce-
ment and prosecution of those who vio-
late our laws, particularly criminals
who really do a lot of damage beyond
just dealing drugs. They foster crime
and form gangs. People who use co-
caine tend to be violent. Even more, in
some ways, people who use crack co-
caine, as opposed to powder cocaine,
tend to be paranoid and violent. It is
not a good thing.

We don’t need to give up the progress
that has been made, but at the same
time we need to fix the sentencing. I
oppose anything that represents a 50,
60, 70, or 80 percent reduction in pen-
alties but a significant rebalancing of
that would be justified.
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Mr. LEAHY. Mr. President, today, I
am proud to join Senators DURBIN,
SPECTER, FEINGOLD, CARDIN,
WHITEHOUSE, KAUFMAN, FRANKEN, and
others to introduce the Fair Sen-
tencing Act of 2009. Our bill will elimi-
nate the current 100-to-1 disparity be-
tween Federal sentences for crack and
powder cocaine, equalizing the pen-
alties for both forms of cocaine. I hope
that this legislation will finally enable
us to address the racial imbalance that
has resulted from the cocaine sen-
tencing disparity, as well as to make
our drug laws more fair, more rational,
and more consistent with our core val-
ues of justice.

I commend Senator DURBIN for his
leadership in fixing this decades-old in-
justice. He chaired a hearing before our
Crime and Drugs Subcommittee six
months ago to examine this issue
where we heard from the Assistant At-
torney General for the Criminal Divi-
sion at the Justice Department. We
should do what we can to restore public
confidence in our criminal justice sys-
tem. Correcting biases in our criminal
sentencing laws is a step in that direc-
tion.

Today, the criminal justice system
has unfair and biased cocaine penalties
that undermine the Constitution’s
promise of equal treatment for all
Americans. For more than 20 years, our
Nation has used a Federal cocaine sen-
tencing policy that treats ‘‘crack’ of-
fenders one hundred times more harsh-
ly than other cocaine offenders without
any legitimate basis for the difference.
We know that there is little or no phar-
macological distinction between crack
and powder cocaine, yet the resulting
punishments for these offenses is radi-
cally different and the resulting im-
pact on minorities has been particu-
larly unjust.

Under this flawed policy, a first-time
offender caught selling five grams of
powder cocaine typically receives a 6
month sentence, and would often be el-
igible for probation. That same first-
time offender selling the same amount
of crack faces a mandatory five year
prison sentence, with little or no possi-
bility of leniency. This policy is wrong
and unfair, and it has needlessly
swelled our prisons, wasting precious
Federal resources.

Even more disturbingly, this policy
has had a significantly disparate im-
pact on racial and ethnic minorities.
According to the latest statistics as-
sembled by the United States Sen-
tencing Commission, African-American
offenders continue to make up the
large majority of Federal crack co-
caine offenders, accounting for 80 per-
cent of all Federal crack cocaine of-
fenses, compared to white offenders
who account for just 10 percent. These
statistics are startling. It is no wonder
this policy has sparked a nationwide
debate about racial bias and under-
mined citizens’ confidence in the jus-
tice system.

These penalties, which Congress cre-
ated in the mid-1980s, have failed to ad-
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dress basic concerns. The primary goal
was to punish the major traffickers and
drug kingpins who were bringing crack
into our neighborhoods. But the law
has not been used to go after the most
serious offenders. In fact, just the op-
posite has happened. The Sentencing
Commission has consistently reported
for many years that more than half of
Federal crack cocaine offenders are
low-level street dealers and users, not
the major traffickers Congress in-
tended to target.

The Fair Sentencing Act of 2009
would return the focus of Federal co-
caine sentencing policy to drug king-
pins, rather than street level dealers,
and address the racial disparity in co-
caine sentencing. The legislation we
introduce today would align crack and
powder cocaine sentences by setting
the mandatory minimum sentencing
triggers at the same levels. This
equalization is a sound way to address
the unjust sentencing disparity be-
tween crack and powder cocaine.

We have heard calls for this reform
from Senators on both sides of the
aisle. Senator HATCH, who has called
the current ratio ‘‘an unjustifiable dis-
parity,” recognizes that Dbecause
‘‘crack and powder cocaine are pharma-
cologically the same drug’” our sen-
tencing laws do ‘‘not warrant such an
extreme disparity.”” Even Senator SES-
SIONS, now the ranking Republican
member of the Judiciary Committee,
has called the 100-to-1 disparity in sen-
tencing between crack cocaine and
powder cocaine ‘‘not justifiable” and
called for changes to make the crimi-
nal justice system more effective and
fair.

The legislation we introduce today
would also eliminate the mandatory
minimum sentence for possession of
crack cocaine. The 5-year mandatory
minimum sentence penalty for simple
possession of crack is unique under
Federal law. There is no other manda-
tory minimum for mere simple posses-
sion of a drug. This bill would correct
this inequity, as well. Still, the Federal
penalties for drug crimes remain very
tough. This bill toughens some of those
penalties. It would increase fines for
major drug traffickers, as well as pro-
vide sentencing enhancements for acts
of violence committed during the
course of a drug trafficking offense. As
a former prosecutor, I support strong
punishments for drug traffickers.

This legislation already has support
from a broad coalition of groups, in-
cluding the American Bar Association,
the NAACP, the ACLU, Families
Against Mandatory Minimums, the
Sentencing Project, the United Meth-
odist Church, and many more.

While serving in the Senate, in Sep-
tember 2007, then-Senator Obama said:

If you are convicted of a crime involving
drugs, of course you should be punished. But
let’s not make the punishment for crack co-
caine that much more severe than the pun-
ishment for powder cocaine when the real
difference is where the people are using them
or who is using them.

I agree. And the Justice Department
agrees as well, as Assistant Attorney
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General Lanny Breuer announced at
our hearing this spring.

For over 20 years, the ‘‘crack-pow-
der” disparity in the law has contrib-
uted to swelling prison populations
without focusing on the drug kingpins.
We must be smarter in our Federal
drug policy. Law enforcement has been
and continues to be a central part of
our efforts against illegal drugs, but we
must also find meaningful, commu-
nity-based solutions.

American justice is about fairness for
each individual. To have faith in our
system Americans must have con-
fidence that the laws of this country,
including our drug laws, are fair and
administered fairly. I believe the Fair
Sentencing Act of 2009 will move us one
step closer to reaching that goal. I urge
all Senators to support this measure.

Mr. SPECTER. Mr. President. I have
sought recognition to urge support for
the legislation introduced today by
Senator DURBIN to completely elimi-
nate the unfair and unwarranted sen-
tencing disparity between crack and
powder cocaine. I am an original co-
sponsor of this bill.

Since the passage of the Anti-Drug
Abuse Act of 1986, which established
the basic framework of mandatory
minimum penalties currently applica-
ble to Federal drug trafficking of-
fenses, there exists a 100-to-1 ratio be-
tween crack and powder cocaine. That
means it takes 100 times as much pow-
der cocaine as crack to trigger the
same b5-year and 10-year mandatory
minimum penalties.

On April 29, 2009, 6 witnesses testified
before the Senate Judiciary Sub-
committee on Crime and Drugs regard-
ing the sentencing disparity between
crack and powder cocaine, including
the Assistant Attorney General for the
Criminal Division at the Department of
Justice, the Acting Chair of the U.S.
Sentencing Commission, a U.S. Dis-
trict Court Judge representing the Ju-
dicial Conference of the U.S. Courts,
and a Police Commissioner from a
major urban city. All six witnesses tes-
tified in favor of an immediate reduc-
tion or elimination of this disparity.

At the time Congress established the
crack-powder disparity in 1986, it did so
because it was believed that crack was
uniquely addictive and was associated
with greater levels of violence than
powder cocaine.

Today, more than 20 years later, re-
search has shown that the addictive
qualities of crack have more to do with
its mode of administration—smoking
compared to inhaling—rather than its
chemical structure. Moreover, recent
studies suggest that levels of violence
associated with crack are stable or
even declining.

Last year, 80.6 percent of crack of-
fenders were African Americans, while
only 10.2 percent were white. Compare
that with powder cocaine prosecutions.
For that same year, 30.25 percent of
powder cocaine offenders were African
Americans, 52.5 percent were Hispanic,
and 16.4 percent were white. The aver-
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age sentence for crack offenders is 2
years longer than the average sentence
for powder cocaine.

Let me repeat that. African Ameri-
cans, who make up approximately 12.3
percent of the population in the U.S.,
comprise 80.6 percent of the Federal
crack offenders.

It takes about $14,000 worth of pow-
der cocaine compared to only about
$150 of crack to trigger the 5-year man-
datory minimum penalty. Given that
crack and cocaine powder are the same
drug—just in different forms—why
should we impose the same 5-year sen-
tence for the $150 drug deal as for the
$14,000 drug deal?

These sentencing disparities under-
mine the confidence in the criminal
justice system. Our courts and our laws
must be fundamentally fair; just as im-
portantly, they must be perceived as
fair by the public. I do not believe that
the 1986 Act was intended to have a dis-
parate impact on minorities but the re-
ality is that it does.

The White House and the Department
of Justice have asked Congress to
eliminate this unfair sentencing dis-
parity. It is time to correct this injus-
tice.

By Mr. DORGAN (for himself,
Mr. REID, Ms. MURKOWSKI,
Mr. UbDALL of New Mexico,
Mr. WHITEHOUSE, Mr. JOHNSON,
Mr. TESTER, Mr. AKAKA,
Mr. CONRAD, Mr. BEGICH,
Mr. FRANKEN, Mr. BURRIS,
Mr. INOUYE, Ms. STABENOW,
Mr. UpALL of Colorado, and Ms.
KLOBUCHAR):

S. 1790. A bill to amend the Indian
Health Care Improvement Act to revise
and extend that Act, and for other pur-
poses; to the Committee on Indian Af-
fairs.

Mr. DORGAN. Mr. President, today I
introduced the Indian Health Care Im-
provement Reauthorization and Exten-
sion Act of 2009. We face a bona fide
crisis in health care in our Native
American communities, and this bill is
a first step toward fulfilling our treaty
obligations and trust responsibility to
provide quality health care in Indian
Country. I introduce this bill on behalf
of myself, Leader REID and Senators
MURKOWSKI, UDALL of New Mexico,
BEGICH, FRANKEN, WHITEHOUSE, INOUYE,
AKAKA, JOHNSON, TESTER, CONRAD,
BURRIS, STABENOW, UDALL of Colorado,
and KLOBUCHAR.

As Chairman of the Senate Com-
mittee on Indian Affairs, I have again
made health care a top priority for the
Committee this Congress. Native
Americans suffer staggering health dis-
parities due to an outdated, strained
and underfunded health care system.
We have a federal health care system
for Native Americans that is only fund-
ed at about half of its need. Clinician
vacancy rates within this system are
high and misdiagnosis is rampant. Only
those with ‘‘life or limb’’ emergencies
seem to get care. Native Americans die
of tuberculosis at a rate 600 percent
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higher than the general population,
suicide rates are nearly double, alco-
holism rates are 510 percent higher,
and diabetes rates are 189 percent high-
er than the general population.

These numbers are appalling and rep-
resent Third World conditions right
here in the U.S.

I have heard the heartbreaking sto-
ries about the lack of health care on
our Native American reservations: peo-
ple like Ta’shon Rain Littlelight, Jami
Rose Jetty, Russell Lente and Avis Lit-
tle Wind, who likely still would be liv-
ing today had they had access to ade-
quate health care. Our Federal system
has failed them and so many other Na-
tive Americans. We owe our First
Americans something better, and the
bill I introduced today with my col-
leagues will provide a better system.

For over a decade, Indian Country
has asked Congress to reauthorize and
amend the Indian Health Care Improve-
ment Act, P.L. 94-437. The National
Steering Committee for Reauthoriza-
tion, National Congress of American
Indians, National Indian Health Board,
and other Native American health ad-
vocates have been dedicated to improv-
ing the health care available to Native
Americans across the country. I too am
committed to ensuring the TUnited
States fulfills its trust responsibility
to provide decent health care to the
Native Americans.

Last Congress, the Senate passed the
Indian Health Care Improvement Act
Amendments of 2008, which would have
brought needed improvements to the
Native American health care system.
The bill passed by an overwhelming 83
to 10 vote. This was the first time in al-
most 17 years that the Senate consid-
ered and passed a Native American
health care bill. Ultimately, the bill
failed to be considered in the House of
Representatives. My colleagues and I
remain committed to getting a bill en-
acted into law.

In July, I developed a Native Amer-
ican health concept paper which was
sent out to Indian Country for com-
ments. I and the Committee on Indian
Affairs held many listening sessions
and meetings with many Native Ameri-
cans around the country to discuss the
concept paper. In addition, the Com-
mittee has held five hearings focused
on Native American health issues this
Congress. The Committee has worked
to compile the feedback received from
the concept paper and other meetings
to develop the Native American health
bill I introduced today.

Similar legislation has been consid-
ered in the 106, 107, 108, 109, and 110
Congresses. Today, my colleagues and I
put forward a Native American health
bill for the 111 Congress which builds
on the work of prior Congresses, but
goes beyond to include innovative solu-
tions and reforms for the Native Amer-
ican health care system.

I would like to highlight some of the
important updates the Indian Health
Care Improvement Reauthorization
and Extension Act of 2009 will bring to
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