






New friends join the fray
Sentencing reformers got their second boost of the 
summer when some unlikely allies announced their 
support for mandatory sentencing change. Grover 
Norquist, president of the conservative Americans 
for Tax Reform, testified on the same House Crime 

Subcommittee panel as Julie Stewart. Noting that state 
corrections spending has grown from $6 billion in 
1982 to over $50 billion in 2008, Norquist said, “The 
benefits, if any, of mandatory minimum sentences do 
not justify this burden to taxpayers. Illegal drug use 
rates are relatively stable, not shrinking. It appears 
that mandatory minimums have become a sort of 
poor man’s Prohibition: a grossly 
simplistic and ineffectual govern-
ment response to a problem that 
has been around longer than our 
government itself.”

Norquist wasn’t alone. David 
Keene, head of the American 
Conservative Union, also an-
nounced his opposition to man-
datory minimums. Keene said 
judges were better situated than 
faraway politicians to issue ap-
propriate sentences. “Local judges 
(including nearby federal judges) 
are the first to know when a new crime wave is forming 
or a new drug has gained favor. These judges see first 
the arrival of new gangs and usually know who con-
trols them. And, after presiding over trials and pleas, 
local judges know better than anyone the motivations 
of the defendants who commit certain crimes and of 
the prosecutors who charge them.”

A call to action
At a June 24 symposium 
sponsored by the Congres-
sional Black Caucus and 
Harvard Law School, At-
torney General Eric Holder, 

Supreme Court Justice Stephen Breyer, FAMM’s Julie 
Stewart and over a dozen sentencing experts agreed 
that the time is ripe for Congress to enact meaningful 
reform of federal sentencing policies.

After noting that she had addressed similar gatherings 
over the past 18 years as head of FAMM, Stewart issued 
a stirring call to action. She challenged the members of 

Congress present to bring their re-
form proposals up for a vote, rather 
than continue to simply debate 
them. Stewart said:

“The people behind all of us 
here today – those who turn 
out to vote for the members 
present, others who donate 
their time, money and talents 
to our organizations – want 
to know we are fighting for 
change. Rather than negotiate 
with ourselves or let the fear 

of political repercussion convince us to wait any 
longer, we should align ourselves with the majority 
of Americans that support reform. 

Rep. Robert “Bobby” C. Scott (D-Va.) and Rep. Maxine 
Waters (D-Calif.) have already demonstrated leadership 
in introducing bills to reform and repeal mandatory 
sentencing. For the sake of the thousands of Americans 
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continued from page 1

“�The administration  
believes Congress’s goal  
should be to completely 
eliminate the sentencing 
disparity between crack 
cocaine and powder  
cocaine.”          Lanny Breuer,  
                    Department of Justice

“�Mandatory minimums 
represent a radical  
departure from the  
traditional conservative  
approach to criminal 
justice.” 

David Keene, president, 

American Conservative Union

Above: Rep. Robert 
Scott, Julie Stewart, and Rep. Danny 
Davis at Congressional Black Caucus 
forum on sentencing.  Bottom left: 
Americans for Tax Reform president 
Grover Norquist, Julie Stewart and 
Rep. Ted Poe (R-Texas).  
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deprived of their liberty for years longer than justice 
dictates and society requires; for their families who 
write to FAMM every week in the hope that reform will 
soon become reality and their loved ones will soon be 
home; let us find out where the rest of Congress stands.”

Congress responds
In July, the House Judiciary Committee answered 
the call. The full committee passed H.R. 3245, the 
Fairness in Cocaine Sentencing Act of 2009. The 
bill’s approval marked the first time in two decades 
that a committee of Congress moved legislation to 
eliminate the cocaine sentencing disparity. FAMM 
anticipates that the bill will be taken up by the full 
House of Representatives before the end of the year. 
Moreover, newspapers have reported the possibility 
that a bipartisan group of senators will introduce 
similar legislation in that chamber.   

While action heated up in the 
Congress, the Obama Administra-
tion stepped up its public campaign 
for ending the disparity. In July, 

Attorney General Eric Holder told a group of prosecu-
tors, “We all know that this egregious difference in 
punishment is simply wrong.”  Weeks later, he told the 
American Bar Association that it is time for a “smart on 
crime” approach to criminal justice. 

DOJ is backing up its words with action. The Depart-
ment already has begun the process of reviewing 
crack cocaine sentencing laws and other sentencing 
policies to see what changes it can make unilaterally 
and what additional changes Congress should consider. 

Looking forward
If Congress continues on its current course, the  
cocaine sentencing disparity could be vastly changed 
by this time next year.  Much work remains to be done, 
but the picture of this brighter future is already in the 
minds of FAMM and its sentencing reform allies. It’s 
a picture that inspires – just like the one you’ll find in 

Sen. Durbin’s office. FG

Julie Stewart (far 
right) testifies 
before the House 
Subcommittee on 
Crime. 

“[The crack-powder] disparity is destructive 
to our whole penal system, our justice  
system, and to our respect for the rule of 
law ... I don’t want what appears to many 
people to be one rule for white America, 
[and] a different rule for black America.” 

Sen. Patrick J. Leahy, chairman of the  
Senate Judiciary Committee

Stay up to date on the latest 

developments in sentencing  

in Congress by visiting  

www.famm.org. Click the  

“Get Connected” link on the 

left and join our email list.  

We’ll send you regular updates 

on the status of sentencing 

bills and share tips on how  

you can support them.  

FAMM is also on Facebook and  
Twitter. Add us as a friend and we’ll 
make sure you get the latest news!  

Follow this story  
and more online
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As described in our cover story, the House Judiciary 
Committee approved legislation to eliminate the 
100-to-1 disparity between crack and powder cocaine 
sentences on July 29. H.R. 3245, the Fairness in Co-
caine Sentencing Act of 2009, introduced by Robert 
“Bobby” C. Scott (D-Va.), must now go to the full 
House of Representatives for a vote, which has not 
yet been scheduled. 

Under current law, five grams of crack cocaine and 
500 grams of powder cocaine trigger the same five-
year sentence. Fifty grams of crack cocaine and five 
kilograms of powder cocaine trigger the same 10-year 
sentence. If H.R. 3245 becomes law, crack and pow-
der cocaine mandatory minimums will be equal: 500 
grams will require five years and five kilos (or 5,000 
grams) will require 10 years, no matter what form of 
cocaine is involved.

There is no similar bill in the Senate, but senators  
on both side of the aisle are working diligently to 
develop legislation.

The legislation Congress is considering is different 
than the 2007 U.S. Sentencing Commission decision 
to lower sentencing guideline ranges for individuals 
convicted of crack offenses. The Commission’s action 
did not affect mandatory minimums. It also did not 
eliminate the difference between crack and powder 
cocaine for sentencing guideline purposes. 

What about retroactivity?
H.R. 3245 does not include a section making it retro-
active, meaning it would not help anyone sentenced 
before the bill becomes law. FAMM and other groups 
will work to encourage Congress to include retroactiv-
ity, as we did in 2007 around the Sentencing Com-
mission crack reduction, but we do not know what 
Congress will decide.

federalnews

Crack bill advances in the House

On July 28, the House Judiciary Committee, Subcom-
mittee on Crime, Terrorism and Homeland Security 
passed H.R. 3327, the Ramos-Compean Justice Act 
of 2009, a bill introduced days earlier by Rep. Robert 
“Bobby” C. Scott (D-Va.) and Rep. Ted Poe (R-Texas). 
The bill is the first bipartisan bill in a decade that would 
substantially increase judicial discretion. 

H.R. 3327 would retain mandatory minimums in the 
criminal code and Congress would retain the ability to 
set mandatory minimums. At the same time, it would 
empower courts to use their discretion and impose a 
sentence below a mandatory minimum in cases where 
the mandatory minimum sentence would be greater 
than necessary to achieve the goals of punishment. 

The bill is named after two Border Patrol agents, Jose 
Compean and Ignacio Ramos, convicted of shoot-
ing an unarmed, fleeing man, later identified as an 

undocumented immigrant and drug smuggler. George 
W. Bush granted clemency to the two former Border 
Patrol agents in January 2009 after they received 10-
year mandatory minimums under 18 U.S.C. § 924(c) 
for discharging a firearm in the commission of a crime 
of violence. 

An earlier version of the proposal was the subject of a 
hearing in June. In his opening statement, Rep. Scott, 
chair of the House Crime, Terrorism and Homeland 
Security subcommittee, said, “Not only are mandatory 
minimum sentencing schemes costly and discrimina-
tory, they make no sense.”

This legislation, which is in the early stages of its jour-
ney through Congress, holds great promise for reform 
of our rigid mandatory minimum laws. We will be 
working hard to support it.

Bipartisan bill would substantially 
increase judicial discretion 

Rep. Bobby Scott

Rep. Ted Poe
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Understanding how a federal bill becomes a law is a necessity 
for FAMM members working to change mandatory minimum 
sentencing laws. Clip and save this guide to the federal legislative 
process, which explains the steps that a bill follows from intro-
duction to becoming a law. 

An example: Let’s pretend the voters from Senator Jones’ state 
want a federal law requiring seatbelts on school buses. He and 
his staff write a bill, which is a draft (or, early version) of the 
proposed law.  

Step 1.  Introducing a bill.  A lawmaker may introduce a bill 
in either the Senate or the House of Representatives.  In our 
example, Sen. Jones’s bill is introduced in the Senate, because he 
is a senator.  

Bills take the same basic steps, whether they begin in the House 
or the Senate.  A representative can introduce a bill in the House 
of Representatives at the same time that  a senator introduces 
it in the Senate, in an effort to move the bill through Congress 
more quickly.

Step 2.  Referral to committee.  The bill receives a number and 
is referred to a full committee or subcommittee.  The committee 
(a small group of lawmakers who study and report on certain 
types of bills) is led by a chair.

 Full committees can:

1. Hold a hearing on the bill;

2. �Vote on the bill with no changes. If the bill passes, it goes to 
the full Senate or House for consideration. If it is defeated in 
committee, it dies;

3. Vote on the bill with changes;

4. Decide to refer the bill to a subcommittee; or

5. Table the bill – in other words, do nothing.

Subcommittees can:

1. Hold a hearing on the bill;

2. “�Mark up” the bill (make changes or add amendments) 
prior to sending it to the full committee;

3. Vote against sending the bill to full committee; or

4. Take no action.

If the bill passes the subcommittee, it proceeds back to the full 
committee. If it is defeated in subcommittee or if no action is 
taken, it dies.

Step 3:  Scheduling a vote.  If the full committee passes the 
bill, it is put on the calendar to be voted on.  In our example, 
Sen. Jones’ bill on seatbelts for school buses would be put on the 
Senate calendar.  When that day comes, the Senate may debate 
the bill and vote on any proposed amendments. The bill is then 

voted on if a majority of senators are present 
and voting. The majority must vote “yes” to 
pass it.

Step 4:  The bill moves over.  If the bill is 
passed by the Senate, it moves to the House of 
Representatives. The bill goes to a House sub-
committee or committee, which follows the 
same steps as the Senate in studying the bill. If 
the bill is voted out of the House committee, 
it is sent to  the full House of Representatives 
for a vote. Just as in the Senate, a majority of 
representatives must be present and vote “yes” to pass the bill.

Step 5:  Two bills become one.  If the bill is passed in both the 
Senate and House, any differences between the two bills must be 
reconciled. In cases where the changes are not significant, the bill 
is sent back to the body where the bill originated (our example, 
the seatbelt bill, started in the Senate). The Senate can either ac-
cept the changes or call for a “conference” to reconcile the differ-
ences in the Senate and House passed bills. A conference is made 
up of members from both houses.  

Step 6:  Final vote on the bill.  If they are able to reconcile the 
differences in the bills, the final bill goes back to both the Senate 
and the House of Representatives for final approval.  Once the 
identical bill is approved by both the House and the Senate, it is 
sent to the President of the United States.

Step 7:  A bill becomes a federal law!   If the president signs 
the bill, it becomes a law. It may also become law if the president 
does not sign it for 10 days. If the president rejects the bill, also 
called a veto, it can still become a law if two-thirds of the Senate 
and two-thirds of the House vote to override the veto. The bill 
must be signed during the congressional term in which it was 
introduced. Each congressional term is two years.  

Remember: Bills do not become law until they pass both the 
House of Representatives and the Senate, and are signed by the 
president. Federal laws only affect people in federal courts. 

Steps to justice:  
How a federal bill becomes a law

Your toolkit for legislative change. 

Request FAMM’s “Advocating for Change”  
guide to influencing lawmakers and learn  
more about the legislative process. For a  
free copy, visit www.famm.org or email  
famm@famm.org.  
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The 111th Congress convened on January 6, 2009 and 
will continue for two years. The number of bills address-
ing criminal justice issues in general and sentencing in 
particular is encouraging. It is important to note that 
none of the legislation discussed below has been sched-
uled for a vote in subcommittee at press time and all have 
been introduced in only one house. Some of these bills 
may receive a hearing and/or a vote, others may not. Do 
not be discouraged. The wheels of Congress move very 
slowly, but they are moving. Even if legislation does not 
receive a vote in the 111th Congress, it can provoke dis-
cussion and move reform to the forefront of the agenda 
for the next Congress.

There are two bills that would address earned good time 
credit, H.R. 1475, the Federal Prison Work Incentive 
Act of 2008, and H.R. 61, the Federal Prison Bureau 
Nonviolent Offender Relief Act of 2009. H.R. 1475, 
introduced by Rep. Danny Davis (D-Ill.) in March, 
would substantially revive the good time system that 
existed before November 1, 1987. H.R. 61, introduced 
by Rep. Sheila Jackson Lee (D-Texas) in January, would 
direct the Bureau of Prisons to release individuals from 

prison who have served 50 percent 
or more of his or her term of 
imprisonment if that prisoner 
(1) is 45 years of age or older; (2) 
has never been convicted of a 
crime of violence; and (3) has not 
engaged in any violation, involv-
ing violent conduct, of institu-
tional disciplinary regulations. 
While neither bill is scheduled to 
be heard by the House Judiciary 
Committee, both have helped 
promote a robust discussion 
about the role of excessive sen-

tences on prison conditions and 
cost. In 2008, federal prisons were 

operating at 40 percent overcapacity.

There are a number of bills that call for Congress to 
reassess the application of mandatory minimums. In 
addition to H.R. 3327, the Ramos-Compean Justice Act 
of 2009 (discussed on page 6), there are four other bills 
that would, to varying degrees, repeal or amend statu-
tory minimums.

H.R. 1466, the Major Drug Trafficking Prosecution Act 
of 2009, introduced by Congresswoman Maxine Waters 
(D-Calif.), would eliminate all mandatory minimum 
sentences for drug offenses; curb federal prosecutions 
of low-level drug offenders; and allow courts to place 
offenders on probation or suspend their sentence. 
H.R. 1466 was one of a series of bills considered in two 
separate Judiciary Committee, Subcommittee on Crime, 
Terrorism and Homeland Security hearings this year, 
but is not yet scheduled for a subcommittee vote. 

H.R. 2933, the Firearm Recidivist Sentencing Act of 
2009, was introduced by Congressman Robert Scott  
(D-Va). It would amend 18 U.S.C. § 924(c) to ensure 
that individuals who carry a firearm while commit-
ting a violent crime or drug trafficking offense face the 
25-year mandatory minimum for repeat offenses only 
if they have been previously convicted and served a 
sentence for such an offense.

Two other bills, H.R. 834 and H.R. 836, take slightly 
different approaches to addressing the statute used to 
convict two Border Patrol agents, Jose Compean and 
Ignacio Ramos, of shooting an unarmed, fleeing man, 
later identified as an undocumented immigrant and 
drug smuggler. Essentially, both bills would exempt law 
enforcement officers from the mandatory minimum 
sentences of five, seven and 10 years for possession or 
use of a firearm in connection with a crime of vio-
lence if using a firearm authorized to be carried for the 
performance of their job and used in relation to the 
performance of their job and is a crime of violence.

In the Senate, the bipartisan S. 714, the National Crimi-
nal Justice Commission Act of 2009, introduced by 
Sen. Jim Webb (D-Va.) continues to gain steam. The bill 
would establish an independent commission and charge 
it with the responsibility of initiating a comprehensive 
examination of America’s criminal justice system and 
make recommendations for fiscally responsible and ef-
fective reforms. 

To read more about these bills or to see other bills that 
would address sentencing issues, please go to our web-
site weww.famm.org. For updates on what is happen-
ing in Congress, please see the “Federal policy updates: 
News from D.C.” page on our website. FG

Other sentencing legislation

federalnews, continued
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Reforming mandatory minimum laws is always a difficult 
battle and often takes a long time. Because of the challenges asso-
ciated with these efforts, it is easy to become discouraged about 
the slow pace of change. Yet change is much more significant – 
and much more frequent – than many of us realize.

FAMM members may be familiar with our victories in Michigan, 
where sweeping reforms of the state’s mandatory minimum drug 
penalties passed in 1998 and 2003, or New York, where the state 
enacted comprehensive drug policy reforms in April 2009. But 
did you know that many other states have passed laws relaxing or 
repealing mandatory minimum laws? Here are some examples: 

Connecticut  Legislators in 2001 gave courts some leeway 
to relax mandatory minimum sentencing laws for sale or 
possession of drugs for “good cause,” even within a “drug-
free school zone.”

Delaware  Legislators reduced the mandatory minimum 
prison terms for trafficking cocaine from three years to two 
and increased the weight amount that would trigger the 
penalty from five grams to 10 grams in 2001.

Indiana  In 2001, legislators eliminated the state’s man-
datory 20-year prison sentences for drug offenders arrested 
with three grams or more of cocaine, giving courts author-
ity to sentence drug offenders who sell drugs to support 
their habit to treatment instead of prison. They also modi-
fied the “three-strikes” law to provide an exception in the 
case of habitual substance abusers, as well as in cases where 

the third offense is a misdemeanor charged as a felony 
because of prior convictions.

Louisiana  Legislators repealed mandatory minimum 
sentences for simple drug possession and many other 
nonviolent offenses in 2001, and cut minimum sentenc-
es for drug trafficking in half. Prisoners were allowed to 
seek sentence reductions in some cases.

Maine  Legislators in 2003 reduced the mandatory 
minimum sentence for murder from 25 to 20 years, and 
authorized courts to suspend other mandatory prison 
sentences altogether if they are found to create a “sub-
stantial injustice” and if doing so would not diminish 
the gravity of the offense or endanger public safety.

Maryland  The General Assembly reformed manda-
tory minimum provisions in 2007 by restoring parole 
eligibility for people convicted of a burglary or daytime 
housebreaking prior to October 1, 1994. Prisoners serv-
ing lengthy sentences for daytime housebreaking when 
the law passed were entitled to seek sentence reductions.

Mississippi  The legislature amended the sweeping truth-
in-sentencing law to allow nonviolent first-time offend-
ers to regain parole eligibility after serving one-quarter 
of their prison sentence. These changes made more than 
2,000 of the state’s prisoners parole-eligible in 2001, and by 
April 2003, 900 had been released.

Nevada  The legislature repealed mandatory sentencing 
enhancements and expanded “good time” eligibility for 
certain offenses in 2007. 

New Mexico  The legislature repealed a mandatory 
sentence enhancement in 2002 that had been required if a 
defendant with a previous drug conviction was convicted 
as a habitual offender. The drug enhancement is now dis-
cretionary, allowing judges to determine whether it would 
be appropriate in a particular case.

North Dakota  Lawmakers repealed a one-year mandato-
ry minimum sentence for first-time drug offenders in 2001 
and called for a study of other mandatory minimum laws.

Pennsylvania  After the House noted in 2007 that 
mandatory minimum sentences “significantly increase the 
cost of corrections,” Pennsylvania lawmakers directed the 
Sentencing Commission to study the effectiveness of man-
datory minimum sentences and their impact on recidi-
vism, cost-efficiency, and fairness in sentencing. A report is 
expected in October 2009. FG

statenews

State mandatory minimum  
reforms are far from rare
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statenews, continued

Massachusetts
Governor Patrick calls for parole  
eligibility for drug offenders 

This past spring, Governor Deval Patrick took a 
historic step for drug sentencing justice when he 
filed H. 4108, an Act to Prevent Crime and Reduce 
Recidivism by Increasing Supervision and Training 
Opportunities for Inmates. While the bill includes 
several sections that FAMM has not endorsed, it also 
includes FAMM-supported drug sentencing reform, 
the first time that a Massachusetts governor has called 
for changing the state’s mandatory minimum laws 
since they were passed nearly 30 years ago. 

In addition to Gov. Patrick’s bill, state lawmakers 
filed bills drafted by FAMM.  H.1755/S.1740 would 
repeal all mandatory minimum sentences for drug 
offenders;  H. 1754 would reduce the size of school 
zones to 100 feet and would not apply the law to 
drug offenses that occur at a home located in the 
school zone. (See FAMMGram, Spring 2009 p. 9 for 
details of the bills.)

Unlike FAMM’s bills, Gov. Patrick’s bill does not call 
for the repeal of the state’s mandatory minimum drug 
sentencing laws. But it would allow prisoners who 
are serving such sentences to apply for parole and to 
take part in work release programs. Under current 
law, drug offenders serving mandatory sentences are 
barred from these valuable reentry opportunities. 
The governor’s proposal would also be retroactive, 
applying to those now in prison. FAMM’s legislation 
includes parole eligibility, too, but differs in some 
respects from that provided for in the governor’s bill.

Judiciary Committee 
hearing on  
sentencing bills

On July 27, FAMM members 
joined hundreds of others who 
came to the State House in Boston 
for the Judiciary Committee’s 
public hearing on sentencing bills. 
The packed auditorium burst into 
applause when Gov. Deval Patrick 
took the stand as the first speaker. 
He described how many nonvio-
lent drug offenders are serving 
disproportionately long sentences. 
He urged the Committee to sup-

port his sentencing and reentry proposals. He was fol-
lowed by his top public safety officials who explained 
in more detail the need for parole eligibility and work 
release for drug offenders. 

Testifying on behalf of FAMM were Barbara Dougan, 
our Massachusetts Project Director; Robert Ziemian, 
a pioneering drug court judge; and Bernice Wil-
liams, the mother of Bonnie DiToro, who is serving a 
15-year mandatory minimum sentence. Many other 
speakers testified in support of FAMM’s bills to repeal 
mandatory minimum sentences and to reform the 
state’s school zone law.

The Judiciary Committee must now review the 
testimony it received on hundreds of bills and decide 
which ones should move forward. For an explanation 
of how a bill becomes law in Massachusetts, please go 
to www.famm.org. The committee’s hearing was step 
three in the process.

 

New report calls for reform

On June 18, the Massachusetts Bar Association’s Drug 
Policy Task Force issued a major report, The Failure of 
the War on Drugs: Charting a New Course for the Com-
monwealth (see p. 12). FAMM played an active role in 
the task force.

Massachusetts Project Director Barbara Dougan was 
one of four speakers at the press conference announc-
ing the report. She urged the lawmakers to “do the 
right thing – that which is both just and wise, that 
which enhances public safety as it offers a path out of 
the nightmare of addiction.”

•  Parole eligibility 
after serving 2/3 of 
maximum sentence, 
if that is less than 
minimum sentence;
•  Work release.

 

FAMM bill  
H.1755/S.1740

•  Parole eligibility 
after serving 2/3 
of minimum state 
sentence or ½ of 
minimum county 
sentence;
•  Work release;
•  Earned “good 
conduct” credits.

Governor’s bill, 
H. 4108

Bernice Williams, a FAMM member, and  
Barbara J. Dougan (right)  testify before  
the Massachusetts Judiciary Committee. 

Suffolk County Sheriff Andrea Cabral, David White, former  
president of the Massachusetts Bar Association, Barbara J.  
Dougan and Dr. Luis Sanchez, Massachusetts Medical Society, 
speak at press conference on MBA report. 
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The report was featured on television station WGBH’s 
“Greater Boston” program. FAMM member Bernice 
Williams, whose daughter Bonnie DiToro is serving a 
15-year mandatory minimum sentence, described how 
Bonnie’s sentence has devastated the entire family. 

Michigan
FAMM bills pass House by  
huge bipartisan vote

Michigan is one step closer to fairer sentencing laws! 
The Michigan House of Representatives voted over-
whelmingly to pass FAMM’s Michigan sentencing 
reform bills on May 19. House Bills 4918, 4920, and 
4921 passed unanimously and H.B. 4919 passed by a 
107-2 margin. Thanks to all of you who through your 
emails and phone calls helped make this a reality. 

FAMM is working hard to pass these bills because they 
resolve technical issues and omissions in the law that 
occurred after Michigan enacted sweeping reforms of 
the harshest mandatory minimums in the nation in 
1998 and 2003. FAMM’s bills will: 

•  �Extend the 2003 earlier parole eligibility provisions 
to some individuals serving consecutive sentences 
for under-50 gram offenses. 

•  �Provide earlier parole eligibility provisions for  
individuals serving consecutive drug sentences. 

•  �Provide earlier parole eligibility for some individu-
als serving life for drug offenses who had prior  
low-level drug offenses. 

•  �Conform parole eligibility for all individuals sen-
tenced for over 650 gram offenses before 2003. 

•  �Repeal redundant, rarely used remaining mandatory 
minimums for drug offenses, including life without 
parole for certain repeat drug offenses. In the future, 
individuals would be sentenced under the habitual 
felon provisions, as are individuals convicted of all 
other repeat crimes. 

•  �Provide parole eligibility for individuals serving life 
without parole for a repeat drug offense, consistent 
with 1998 reform of drug lifer law.

Under the proposed reforms affecting individuals serv-
ing mandatory minimum drug sentences for offenses 
committed prior to March 1, 2003, the parole board will 
determine in each individual case the appropriate time 
for parole – just as they do now. These proposals do not 
change sentences, as that would be unconstitutional.

Next steps
The bills are now in the Senate, where they have 
received a hearing by the Senate Judiciary Committee. 
FAMM will keep you posted on the status of the bills 
through our website, ealerts and the FAMMGram. 

New Jersey
Lame-duck session provides chance 
for drug-free school reform 

A bill that would give courts discretion when sentenc-
ing defendants under New Jersey’s drug-free school 
zone law is inching closer to passage, with the goal 
of achieving a vote in the Senate Judiciary Commit-
tee, followed by the full Senate, during the lame-duck 
legislative session that begins in November 2009. 

In June 2008, the New Jersey Assembly passed A-2762 
and took a huge step toward adopting school zone 
reform. Since then, NJ FAMM members and its allies 
have concentrated on getting an identical companion 
bill, S-1866, passed in the state Senate. This bill was 
introduced by Senators Raymond J. Lesniak (D-
Bergen) and Sandra B. Cunningham (D-Hudson) and 
was referred to the Senate Judiciary Committee for 
Legislative Action.

The current drug-free school zone law imposes a 
mandatory three-to-five year sentence for distribut-
ing, dispensing, or possessing with intent to distribute 
a controlled dangerous substance within 1,000 feet of 
a school. As a result of the law, the court must impose 
lengthy and costly mandatory minimum terms with-
out considering other mitigating factors.

The proposed drug-free school zone reform bill is 
supported by Governor Jon Corzine, Attorney Gen-
eral Anne Milgram, The New Jersey Commission to 
Review Criminal Sentencing, GEAR Task Force on 
Sentencing and Corrections and prosecutors through-
out the state’s 21 counties. FG

Joe Greer, FAMM’s New Jersey project director 
for the past two years, left in May to work 
for a county commissioner. We appreciate 
Joe’s contributions to FAMM and justice in the 
Garden State.
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Below are just a few highlights from the numerous reports 
that have been released so far in 2009. 

 One in 31: The Long Reach of American Corrections  

(Pew Center on the States)

www.pewcenteronthestates.org 

One in every 31 people in the U.S. is in prison or jail or on 
probation or parole. Pew’s report describes how states are 
increasingly turning to probation and parole because they 
cost less than prisons, keep offenders in the community, and 
give them close supervision and drug treatment. 

 The Fiscal Crisis in Corrections: Rethinking Policies  

and Practices (Vera Institute of Justice)

www.pewcenteronthestates.org 

Because of the economic crisis, states across the country are 
cutting corrections budgets by reducing salaries and freezing 
hiring; eliminating meals, programming, and health or dental 
services for inmates; and postponing new prison construction 
and closing prisons. 

 Attitudes of US Voters Toward Nonserious Offenders 
and Alternatives to Incarceration (The National  
Council on Crime & Delinquency)

www.nccd-crc.org

Among other interesting findings, this poll reveals that 77 
percent of adults believe that alternatives to incarceration 
(probation, restitution, community service, and/or reha-
bilitative services) are “the most appropriate sentence for 
nonviolent, nonserious offenders and that prison or jail are 
appropriate only if these alternatives fail.” 

 Overview of Statutory mandatory Minimum  
Sentencing (U.S. Sentencing Commission)

www.ussc.gov

There are 171 federal crimes punished with mandatory mini-
mum prison sentences. However, in 2008, over 90 percent of 
all the convictions for one of these crimes were for a drug or 
gun offense. Among drug offenders convicted in 2008, two-
thirds received mandatory minimum sentences. 

 Kinship Care When Parents are Incarcerated: What We 
Know, What We Can Do (The Annie E. Casey Foundation) 

www.aecf.org 

Over 1.7 million children in the U.S. have a parent in prison, 
and relatives usually care for them until the parent is re-
leased. Before prison, two thirds of mothers and close to half 
of fathers lived with their children. While in prison, almost 
90 percent of fathers reported that their children lived with 
their mothers, while more than half of mothers reported that 
their children lived with grandparents. This report reviews the 
research on those who are left behind.

 The Failure of the War on Drugs: Charting a New 
Course for the Commonwealth (Massachusetts Bar  
Association Drug Policy Task Force)

www.massbar.org 

The report urges Massachusetts lawmakers to address drug 
abuse as a public health issue, focusing more on education 
and treatment than incarceration.  The task force recom-
mended many of the same sentencing reforms contained in 
FAMM’s two Massachusetts reform bills including parole eli-
gibility for those serving mandatory minimum drug sentences 
and overhauling the school zone laws. The report estimates 
that over $25 million a year could be saved if these reforms 
were enacted. 

 The Changing Racial Dynamics of the War on Drugs  
(The Sentencing Project) 

http://sentencingproject.org 

Between 1999 and 2005, the number of blacks serving state 
prison time for a drug offense dropped by 21.6 percent, 
while the number of whites rose by 42.6 percent. More 
research is needed to explain these changes, but declining  
arrest rates of blacks and changes in drug selling patterns 
may help explain the shift.

 A Rising Share: Hispanics and Federal Crime  
(Pew Hispanic Center)

http://pewhispanic.org 

Hispanics have become the largest racial and ethnic group 
sentenced in federal courts. In 2007, 40 percent of all federal 
offenders were Hispanic, outnumbering whites (27 percent) 
and blacks (23 percent). Due mostly to the increasing number 
of immigration offenses being handled in federal courts, 72 
percent of all Hispanic offenders were non-citizens, and non-
citizen Hispanics made up almost 30 percent of all federal of-
fenders sentenced. Hispanics also serve shorter sentences, on 
average – 46 months, compared with 62 months for whites 
and 91 months for blacks.

 Arming the Courts: 10 Evidence-Based Sentencing  
Initiatives to Control Crime and Reduce Costs  
(Pew Center on the States) 

www.pewcenteronthestates.org

This report takes a look at what works and what can work 
to reduce crime and recidivism. Among its top recommenda-
tions are restoring judicial discretion and avoiding mandatory 
minimum sentencing.

Research update 
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litigation

In Tablada v. Thomas (No. 08-1134), the petitioner 
asks the Supreme Court of the United States to review 
how the Bureau of Prisons (BOP) awards good con-
duct credit. 

Tablada challenges the way the BOP interprets 18 U.S.C. 
§ 3624(b).  The BOP assumes that the 54 days of credit 
a prisoner may earn annually to reduce his sentence 
is calculated according to the actual time a prisoner 
spends in prison (thus excluding from consideration 
those days for which sentence was imposed but which 
the prisoner won’t serve because of good time credits). 

Tablada argues, and FAMM and others agree, that the 
sentence imposed must be the starting point.  Thus, 
the 54 days credit annually must be applied to reduce 
the full term of the sentence, not the sentence as 
shortened by good time.  The BOP’s interpretation 
means that prisoners are entitled to reduce their sen-
tence by 47 days a year. Tablada’s interpretation means 
that prisoners are entitled to reduce their sentences 
by 54 days a year.  By the BOP’s reasoning, a pris-
oner serving a 10-year sentence can only have their 
sentenced reduced by 470 days, while under Tablada’s 
reasoning (and Congress’s intent), that prisoner is 
entitled to 540 days reduction.

This case is the latest in several appeals to the Supreme 

Court to examine the issue.  The Court has denied 
certiorari (in other words, denied review) in several 
cases, including in Moreland v. Fed. Bureau of Prisons, 
547 U.S. 1106 (2006), in which Justice Stevens wrote: 

I think it appropriate to emphasize that the Court’s 
action does not constitute a ruling on the merits 
and certainly does not represent an expression of 
any opinion concerning the wisdom of the Govern-
ment’s position. [B]oth the text and the history of 
the statute strongly suggest that it was not intended 
to alter the pre-existing approach of calculating 
good-time credit based on the sentence imposed.

FAMM has offered amicus support to many cases in 
the courts of appeals challenging the BOP’s method 
of calculating good time. In Tablada, FAMM joined 
the National Association of Criminal Defense Lawyers 
(NACDL), the National Association of Federal Defend-
ers (NAFD), and Prison Fellowship Ministries, among 
others, in urging the Supreme Court to grant review.

FAMM is very grateful to Peter Pfaffenroth and Jeffrey 
T. Green, who led a team of lawyers from the law firm 
of Sidley Austin LLP in Washington, D.C., 
and the Northwestern University Supreme 
Court Practicum in Chicago, Ill. for repre-
senting us.

The Supreme Court, in a 7-2 opinion, ruled that the 10-
year mandatory minimum sentence in the federal gun 
statute must be imposed if a weapon used in connection 
with a crime of violence or drug trafficking offense is 
discharged, even though the discharge was accidental. 

In Dean v. United States,  (No. 08-5274), the Court held 
that 18 U.S.C. § 924(c) has no mens rea (intent) re-
quirement, so that even an accidental or unintentional 
firing of the gun will lead to the enhanced ten-year sen-
tence. The 10-year sentence is to be imposed, according 
to the federal statute, “if the firearm is discharged,” and 
Congress did not add words to the statute requiring  
that the discharge be willful or knowing.

Justice Stevens dissented, arguing that the history and 

the structure of the gun statute points to 
Congress’ interest in imposing increasingly 
severe punishment for “increasingly culpa-
ble conduct.”  Justice Breyer also dissented, 
arguing that there were strong arguments 
for both interpretations, in which case the rule of len-
ity “tips the balance against the majority’s position.”  
He said he believes the rule of lenity has “special 
force in the context of mandatory minimum provi-
sions.” The rule of lenity, which was also the subject of 
FAMM’s amicus brief in this case, counsels that when 
there is a criminal statute that can be interpreted in 
more than one way, the interpretation that favors the 
defendant should prevail.  FG

New good time challenge seeking  
Supreme Court consideration

Supreme Court rules accidental gun discharge merits  
10-year mandatory minimum sentence

To read more 
about this case 
and FAMM’s  
amicus brief, 
see FAMMGram, 
Spring 2009,  
p. 13.
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  TONY EALY (Michigan)

Offense: Manufacturing, delivery and possession of 
less than 50 grams cocaine (three counts), 50-224 
grams (one count) and 225-649 grams (one count)
Year sentenced: 1995

One of seven children, Tony was born and raised 
in Detroit. He entered the workforce after gradu-
ating from high school in 1978 and was steadily 
employed until 1994, when the company Tony was 

working for went out of business. Around 
this time, a former coworker introduced 
Tony to cocaine. He quickly became depen-
dent on it and started buying small amounts 
of it. Sometimes he would sell some of his 
drugs to friends to pay for his own addiction.

After police found drugs on a woman who 
was an acquaintance of Tony’s, she agreed to 
become an informant in exchange for leni-

ency. The woman set up controlled buys with 
Tony, each time demanding a larger amount 

of cocaine.  The first three sales involved ½ gram, 1 
gram, and 3 ½ grams.  The fourth was just over 50 
grams and the fifth was 250 grams. 

Tony was arrested after the fifth sale and pled guilty. 
Though he had never seen as much as three grams 
of cocaine at one time before his involvement with 
the informant and had no criminal record, Tony 
was sentenced like a drug kingpin.

Under Michigan’s mandatory drug sentencing laws, 
Tony received a sentence of 33 to 110 years: 1 to 20 
years for three counts of manufacturing, dealing 
and possession of less than 50 grams of cocaine, 10 
to 20 years for manufacturing, dealing, and pos-
session of 50-224 grams, and 20 to 30 years for 
manufacturing, dealing, and possession of 225-649 
grams. The informant faced no charges. While 
incarcerated, Tony achieved sobriety through his 
participation in Narcotics Anonymous, substance 
abuse classes, and relapse prevention.  He has also 
completed many vocational courses.

In 2000, the Michigan legislature repealed man-
datory minimum drug laws, resulting in parole 
eligibility for prisoners who had served half of their 
minimum sentence.  Unfortunately, Tony’s earliest 
release date is November 29, 2027. FG

Tony Ealy 

is justice being served?

The following federal and state cases represent FAMM’s “profiles of injustice.” Are you or a loved one serving a mandatory 
sentence in federal or state prison? If so, we need you to help to show the human face of sentencing injustice. Please request a 
profile form from FAMM c/o Profile Researcher, 1612 K St., N.W., Suite 700, Washington, DC, 20006.

  STEPHANIE NODD (Federal)

Offense: Conspiracy and 
possession with intent to 
distribute cocaine base; 
aiding and abetting
Year sentenced: 1990

Stephanie became preg-
nant in ninth grade and 
dropped out of school to 
care for her child. Stepha-
nie was barely 20 in 1988 
when she met John, a 
handsome drug dealer with 
lots of money. He showered 
Stephanie with attention and promised to reward 
her if she helped him. Stephanie introduced him to 
people, sold crack to customers on the street, and 
later delivered drugs and picked up money for John. 
In return, John gave Stephanie cash that she desper-
ately needed to care for her three young children. 
About a month after meeting John, Stephanie was 
arrested and held accountable for over 6.5 kilos of 
crack cocaine estimated to have been sold by her and 
others in the conspiracy from July 1987  
to August 1988.

Stephanie, 23, was sentenced to 30 years in federal 
prison. Although Stephanie had no adult criminal 
record, she received a longer sentence than almost all 
of her codefendants, including John.

Almost 20 years later, Stephanie is still incarcerated. 
She has earned her GED and taken college courses, 
obtained her forklift license, culinary certification, 
and graduated from computer programming as well 
as many other programs.  Stephanie’s mother, the 
primary caretaker for her children, passed away in 
August 2006. Stephanie was granted a five-day une-
scorted furlough to attend the funeral.  Stephanie’s 
teenage daughter was able to spend a few precious 
days with her mother who she has never known out-
side of prison walls. Stephanie writes, “I cried myself 
asleep on the plane [coming back to prison] because I 
had to leave the people I love so dearly. I know I made 
some bad choices in my life and I take full responsi-
bility for the wrong that I have done.”  Unless the laws 
change, Stephanie will spend three decades behind 
bars for a foolish decision she made in her youth.

Stephanie and her family  
on visiting day. 
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FAMM uses examples of people serving mandatory 
minimum sentences to show lawmakers, the public 
and the media how unjust these laws are. We call 

them our “profiles of injustice.” FAMM 
often receives questions about how 
we select profiles of injustice. Here 
are some answers to frequently asked 
questions.

What is a “profile form” and what  
happens when I send it to FAMM?

A profile form is a two-page document that asks basic 
questions about a prisoner’s personal background, 
conviction and sentence. When a profile form is sent 
to FAMM, we read it and then contact prisoners 
whose information most clearly show the injustices 
of mandatory minimum sentencing laws. FAMM will 
request from you copies of your key court documents 
and additional background information before decid-
ing to write your profile. Please be aware that FAMM 
is a small organization with a specific mission and we 
cannot create a profile of injustice  
for everyone.

How long does it take to review  
my profile form? 

We receive hundreds of profile forms each year, so it 
could take up to six months for yours to be read and 
reviewed. Please be patient if you have not heard from 
us. We will contact you, even if we cannot use your 
information, and return any original documents. 

If I submit a profile form, will  
FAMM act as my attorney? 

No, FAMM does not have lawyers on staff to  
represent individual cases. 

Do I need to be innocent of  
the charges? 

No, FAMM does not focus on cases of wrongful con-
viction. Above all, FAMM values honesty and asks that 
you please be upfront about the facts of your case. 

What information is contained in a  
finished “profile of injustice?”

It typically includes information on the conviction, 
prior criminal record, biographical facts, sentence 
calculation, and a photo of the prisoner with their 
family. We review finished profiles of injustice with 
the prisoner, who must approve it before it is used 
publicly. For examples of how we use profiles of 
injustice, see p. 14.

What is FAMM looking for?

FAMM is currently seeking the stories of people who are:

• �Serving mandatory minimum sentences for  
nonviolent offenses, and

• �Not claiming innocence – the person accepts  
responsibility for their role in the offense. 

Help us put a face on  
sentencing injustice

If you or someone you love is serving a manda-
tory minimum, please request a profile form from 
FAMM and return it to us. 

FAMM needs your story to advocate for change!

FAMM 
c/o Profile Researcher
1612 K Street NW, Suite 700 
Washington, DC 20006 
famm@famm.org
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CHANGE SERVICE REQUESTED

Sentences that f it .  Justice that works.

From October until the end of 2009, every dollar 
you give to FAMM will be matched by one of our 
generous supporters!  $25 becomes $50, $100 
becomes $200 – the sky’s the limit! 
 
We know there’s a recession going on, but when 
times get tough, the tough get giving. Help 
us reach our goal of raising $300,000 in three 
months. We’ll squeeze justice out of every dollar 
you give!

Donate to FAMM this year, and  
watch your money multiply!

DoubleDouble your money  
before December!


